Customs BULLETIN 
AND DECISIONS 


Weekly Compilation of 


Decisions, Rulings, Regulations, Notices, and Abstracts 


Concerning Customs and Related Matters of the 
U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 


U.S. Court of International Trade 


This issue contains: 

U.S. Customs Service 
T.D. 01-24 
General Notices 

U.S. Court of International Trade 
Slip Op. 01-30 and 01-31 





NOTICE 


The decisions, rulings, regulations, notices and abstracts which are 
published in the Customs BULLETIN are subject to correction for 
typographical or other printing errors. Users may notify the U.S. 
Customs Service, Office of Finance, Logistics Division, National Support 
Services Center, Washington, DC 20229, of any such errors in order 
that corrections may be made before the bound volumes are published. 


Please visit the U.S. Customs Web at: 
http://www.customs.gov 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





v 


U.S. Customs Service 


Treasury Decision 
19 CFR Parts 4, 159, 178 
(T.D. 01-24) 
RIN 1515—-AC30 
FOREIGN REPAIRS TO AMERICAN VESSELS 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations re- 
garding the declaration, entry, assessment of duty and precessing of 
petitions for relief from duty for vessels of the United States which 
undergo foreign shipyard operations. These changes are implemented 
in order that the Customs Regulations regarding vessel repair accu- 
rately reflect the amended underlying statutory authority, as well as 
legal and policy determinations made as a result of judicial decisions 
and administrative enforcement experience 


EFFECTIVE DATE: April 25, 2001. 


FOR FURTHER INFORMATION CONTACT: 

Operational aspects: Glenn Seale, Supervisory Customs Liquida- 
tor, 504-670-2137. 

Legal aspects: Larry L. Burton, Office of Regulations and Rulings, 
202-927-1287. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

The genesis of the modern vessel repair statute, 19 U.S.C. 1466, is 
found in the Act of July 18, 1866, Chapter 24, § 23 (14 Stat. 183). A50 
percent ad valorem duty was imposed on the foreign cost of repairs to 
United States vessels documented to engage in the foreign or coast- 
wise trade on the northern, northeastern, and northwestern fron- 
tiers (practically speaking, Great Lakes, Atlantic, and Pacific Coast 
trade with Canada). The statute also provided for remission or re- 
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fund of duties where it was established by sufficient evidence that the 
vessel had been compelled to seek foreign repairs due to a weather- 
related or other casualty. The statute was recodified in the Revised 
Statutes of the United States in 1874 (R.S. 3114 and 3115), but was 
left largely unamended until the Act of September 21, 1922, at which 
time the area of consideration for dutiable repairs was expanded to 
include repairs to all vessels documented under U.S. law to engage in 
the foreign or coastwise trade, as well as those intended to be so 
employed. 

The statute has undergone amendment several times since 1922 
and has been the subject of considerable judicial interpretation over 
the years as well. Most recently, the statute has been amended in 
significant ways and a court case with broad impact on the adminis- 
tration of the law has also been decided. 

On August 20, 1990, the President signed into law the Customs and 
Trade Act of 1990 (Pub. L. 101-382), section 484E of which amended 
the vessel repair statute by adding a new subsection (h). Subsection 
(h), which by its terms expired on December 31, 1992, included two 
elements. These concerned the exclusion from vessel repair duty of 
Lighter Aboard Ship (LASH) barges, and of spare parts and materials 
for use in vessel repairs abroad which had previously been imported 
and duty paid at the appropriate rate under the Harmonized Tariff 
Schedule of the United States (HTSUS). 

Two years after the expiration of that legislation, the Congress en- 
acted section 112 of Pub. L. 103-465 which became effective on Janu- 
ary 1,1995. That provision permanently reenacted the previously 
expired 19 U.S.C. 1466(h)(1) and (2), as discussed above, and also added 
a new subsection (h)(3) which, as administered by Customs, provides 
that vessel repair duties will be assessed at the applicable HTSUS 
rate for spare parts which are necessarily installed on vessels over- 
seas prior to those spare parts ever having been entered into the 
United States for entry and consumption, such as is necessary under 
the (h)(2) provision. 

The most basic issue to be determined in applying the vessel repair 
statute to a factual situation is, of course, whether a repair has taken 
place within the meaning of 19 U.S.C. 1466(a). Courts have ruled 
extensively on the “repair” cost issue and the result is a continually 
narrowing field of dutiable repair. One early case (United States v. 
George Hall Coal Co., 134 F. 1003 (1905)), was the first to find any of 
various types of expenses associated with repairs to be classifiable as 
not subject to the assessment of vessel repair duties. The case estab- 
lished that the expense of drydocking a vessel (regardless of the un- 
derlying need to drydock) is not an element of dutiable value in 
foreign repair costs. Drydocking is a major, but not isolated, expense 
in general ship repair operations. Many other associated expenses 
and services are necessary adjuncts to drydocking and are logically 
inseparable from the drydocking rule. These include such items as 
drydock block arrangement, sea water supply (for firefighting equip- 
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ment), hose hook-up and disconnection charges, fire watch services, 
the services of a crane for drydocking-related operations, the provi- 
sion of compressed air, cleaning of the drydock following repairs, 
among numerous others. These necessary services are costly, are 
supplied at nearly each drydocking, and had until recently been con- 
sidered to be classifiable as duty-free. 

On December 29, 1994, the United States Court of Appeals for the 
Federal Circuit decided the case of Texaco Marine Services, Inc., and 
Texaco Refining and Marketing, Inc. v. United States, 44 F.3d 1539, in 
which the court considered the propriety of several long-standing court 
cases, including the opinion in George Hall, supra. The court decided 
that a whole range of charges are subjected to duty consideration 
which had been insulated from such treatment since 1905. 

The significant changes, as described above, in terms of both statu- 
tory amendment and judicial interpretation have dictated the need to 
update the regulatory provisions in § 4.14 of the Customs Regula- 
tions (19 CFR 4.14), which implement the vessel repair statute. 

Accordingly, by a document published in the Federal Register (64 
FR 19508) on April 21, 1999, Customs proposed necessary amend- 
ments to § 4.14 to conform with the described statutory and judicial 
changes, and to set forth these regulatory provisions in a more stream- 
lined and simpler format. 

To streamline the process for seeking relief from vessel repair du- 
ties, most significantly, Customs proposed to eliminate the Petition 
for Review process; this process is currently the second of two pre- 
protest appeals for relief from duty. Also, Customs proposed to vest 
the Customs field Vessel Repair Units with full authority to process 
and decide Applications for Relief without restrictions as to the amount 
of potential duty involved. 

Additionally, it was proposed to amend the Customs Regulations in 
part 159 (19 CFR part 159) to recognize that vessel repair entries are 
not considered to be subject to liquidation, and to provide that any 
duties paid pursuant to a vessel repair entry would be considered to 
be charges or exactions within the meaning of paragraph (a)(3) of 
section 514, Tariff Act of 1930, as amended (19 U.S.C. 1514), the stat- 
ute under which decisions of the Customs Service are protested. As 
charges or exactions, duty determinations on vessel repair entries 
would be protestable under 19 U.S.C. 1514(a)(3), and would not be 
subject to voluntary reliquidation or deemed liquidation procedures. 
This distinction recognizes elements which are unique to the vessel 
repair entry process such as potential protracted delays in supplying 
cost information due to difficulty in obtaining proof of foreign expenses 
from shipyards in a timely fashion. 

The period during which public comments could be submitted concerning 
the proposed rule was extended an additional 30 days by a document 
published in the Federal Register (64 FR 29975) on June 4, 1999. 

A total of six comments were received in response to the proposed 
rule. Two of these comments were generally supportive of the pro- 
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posal, four were critical of it, and five of the six comments received 
suggested that the proposed regulations be changed in various ways. 
A description, together with Customs analysis, of the issues raised in 
the comments, is set forth below. 


DISCUSSION OF COMMENTS 
Comment: 


One commenter generally recommended that the fifty percent ves- 
sel repair duty rate be doubled to one-hundred percent. 


Customs Response: 


The duty rate is set by statute and may be amended only by legisla- 
tive action. 


Comment: 

With reference to proposed § 4.14(a), two commenters objected to 
the requirement that repairs performed “on the high seas” were sub- 
ject to vessel repair duty. One commenter asserted that 19 U.S.C. 
1466(a) neither required nor contemplated that repairs made on the 
high seas fall within the scope of the vessel repair statute, and that 
proposed § 4.14(a) was in conflict with the law. The other commenter 
found this requirement to be misleading in that it could be misinter- 
preted to include repairs made by members of a vessel’s regular crew 
while the ship was at sea. 


Customs Response: 


Case law clearly establishes liability for duty under the vessel re- 
pair statute (19 U.S.C. 1466) for repairs performed on the high seas 
(see Mount Washington Tanker Company v. United States, 1 CIT 32, 
505 F. Supp. 209 (1980), aff'd 69 CCPA 23, 665 F.2d 340. 
he statute does provide an exception for the cost of 
labor performed by members of the regular crew of a vessel, § 4.14(a) 
is revised to state that compensation paid to members of the regular 
crew for repairs made on the high seas is not includable in any re- 
ported parts, materials, or equipment costs. 


Uawavar at fo + 
riowever, SINCE t 


Comment: 


One commenter suggested that the third sentence of proposed 
§ 4.14(a) be changed so as to avoid any misinterpretation that the 
g 3 I 
vessel repair statute applies to foreign-documented vessels. 


Customs Response: 

We are grateful to the commenter for pointing out the need for 
clarification with respect to the application of the statute to vessels 
which are considered to be “intended to be employed” in foreign or 
coastwise trade within the meaning of the law. On March 18, 1998, 
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Customs published a notice in the weekly Customs BULLETIN notifying 
interested parties that certain prior Customs rulings interpreting the 
“intended to be employed” language were being revoked and replaced 
by a new interpretation. The position of Customs since the date of 
that notice has been that the law is intended to apply as well to ves- 
sels which are either undocumented or are foreign-documented at 
the time of foreign repairs, so long as they are documented under 
U.S. law at the time of their first arrival in this country following 
those repairs. Thus, while the law does not apply to foreign-flag ves- 
sels arriving in the United States after repairs abroad, it does apply 
to arriving U.S.-flag vessels which were repaired while they were 
under foreign documentation. 


Comment: 


Two commenters were concerned about the requirement in pro- 
posed § 4.14(a) that all foreign repairs and purchases be declared re- 
gardless of their dutiable status. 


Customs Response: 


This requirement has long appeared in the vessel repair regula- 
tions (currently, see 19 CFR 4.14(b)(1) (1999)). Customs has decided 
that it should be retained in § 4.14(a) of this final rule. 


Comment: 


One commenter stated that paragraphs (b)(1) and (b)(2) of proposed 
§ 4.14 were inconsistent, in that the former expressly provided for 
the submission of the electronic equivalent of declaration and entry 
forms, whereas the latter made no such provision. 


Customs Response: 


Customs has determined that there is no need to provide for the 
declaration and entry filing requirements, electronic or otherwise, in 
either of these provisions since the purpose of these provisions is to 
merely address the particular types of vessels to which the vessel 
repair statute applies. Thus, the reference to these filing require- 
ments is removed from § 4.14(b)(1). The general requirements for 
filing a vessel repair declaration and entry are comprehensively cov- 
ered in § 4.14(d) and (e). These provisions provide for the filing of 
electronic equivalents of a vessel repair declaration and entry. 


Comment: 


One commenter urged that proposed § 4.14(b)(2), relating to the 
applicability of the vessel repair statute to government-owned or char- 
tered vessels, be amended to expressly provide that all such vessels 
which were not under the jurisdictional control of the Secretary of 
the Navy would be required to comply fully with all vessel repair 
regulatory provisions. 
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Customs Response: 


Customs disagrees. Section 4.14(b)(2) is applicable to numerous ves- 
sels including those under U.S. Navy control, vessels of the Coast 
Guard, the National Marine Fisheries Service, and the National 
Oceanographic and Atmospheric Administration, among others. 


Comment: 


One commenter suggested that proposed § 4.14(b)(3) be changed to 
require, in the case of a vessel which has remained continuously out- 
side the United States for two years or longer, that repairs to such a 
vessel that are scheduled for completion within fifteen months before 
the vessel’s return to the United States also be made subject to the 
assessment of duty. 


Customs Response: 


The potential duty liability for applicable repair operations under 
19 U.S.C. 1466(e)(1)(B) is expressly limited to those operations that 
occur during the first six months after the last departure of the vessel 
from the United States. This six-month rule is statutory and cannot 
be expanded without amendatory legislation. 


Y 
Comment: 


Two commenters were opposed to the use of the phrase “specifi- 
cally depart” appearing in proposed § 4.14(b)(3), where duty liability 
would arise in connection with certain vessels that departed from the 
U.S. specifically to make foreign repairs and purchases. Under 19 
U.S.C. 1466(e)(2), duty liability would arise in this context where the 
vessels departed for the “sole purpose” of making foreign repairs and 
purchases. The commenters asked that this phrase likewise be used 
in proposed § 4.14(b)(3). 


Customs Response: 


Customs agrees. Section 4.14(b)(3) is revised as requested. Fur- 
ther, it is noted that § 4.14(b)(3) has been generally revised and re- 
structured for editorial clarity. 


Comment: 


One commenter recommended changing proposed § 4.14(c) to re- 
quire that the vessel operator file the bond needed to cover potential 
duty liability under a vessel repair entry directly with the Vessel Re- 
pair Unit (VRU) at the time that the operator also files the entry with 
the VRU, instead of the operator having to submit the bond to Cus- 
toms at the port of arrival which would then forward it to the VRU. 
Since Customs at the port of arrival has authority to set bond amounts, 
the bond being obligated could simply be identified by number, amount 
and transaction type on the vessel repair declaration that must ini- 
tially be made to Customs at the port of arrival. 
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Customs Response: 


While the Customs officials at the port of arrival retain authority to 
set bond amounts, the reality is that the vast majority of the bonds 
utilized in vessel repair entries are of the continuous type. The re- 
quirement and practice is that the operator when making an initial 
declaration at a port of arrival, indicates the name of the surety, the 
continuous bond number, and the amount of the bond on its Customs 
Form 226 vessel repair declaration. Based upon this information, Cus- 
toms at the entry port is able to determine whether an additional 
single transaction bond will be required. Since in the vast majority of 
cases no additional bond is needed, the operator would simply list the 
same information on its Customs Form 226 when it is submitted as a 
vessel repair entry to the VRU. In those cases in which a single trans- 
action bond is required by Customs to be submitted at an arrival port, 
the operator would place the identifying information for that bond on 
both the Customs Form 226 declaration and the subsequent entry. 
The responsible VRU would contact the arrival port should a copy of 
that bond form be needed. 


Comment: 


With respect to proposed § 4.14(c), one commenter questioned the 
. P . . d 
need for a deposit of estimated duties or the filing of a bond where a 


private party operated a vessel owned or chartered by a Federal agency 
under a contract that obligated the agency for the payment of any 
duty. The commenter stated that the provision should provide for a deposit 
or bond only if the contract placed duty liability on the private party. 


Customs Response: 


Customs agrees and has so changed § 4.14(c). 


Comment: 


In proposed § 4.14(d) and (e) addressing the presentation of a vessel 
repair declaration and entry, respectively, two commenters disagreed 
with the requirement that the declaration be submitted to Customs 
at the port of arrival, while the entry had to be filed with Customs at 
the port where the Vessel Repair Unit (VRU) was located. 


Customs Response: 


The declaration and entry forms are processed in different loca- 
tions. By requiring the vessel owner, master, or authorized agent to 
submit the forms directly to the locations in which they will be pro- 
cessed, Customs avoids the additional, internal step of forwarding the 
entry to the Vessel Repair Unit (VRU), thereby expediting the entire 
process. VRUs which process vessel repair entries are consolidated 
in just three locations (San Francisco, New York and New Orleans), 
in order to enhance administrative efficiency in, and expedite, pro- 
cessing of these entries. Under the amendment, instead of Customs 
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forwarding the entry from the port of arrival to the VRU, as is cur- 
rently the case, the vessel operator himself will simply send the en- 
try directly to the VRU. However, vessel repair declarations covering 
foreign repair costs of a vessel must still be made to Customs initially 
at the first U.S. port of arrival following a foreign voyage. Accord- 
ingly, this will necessitate the direct and separate submission by ves- 
sel operators of declarations and entries, except, of course, to the 
extent the port of arrival and the VRU entry port are the same. 


Comment: 


With respect to proposed § 4.14(e), one commenter asked that the 
time within which a vessel repair entry could be filed be extended to 
ten working days, as opposed to ten calendar days. 


Customs Response: 


Customs has determined that reliance on calendar days is the most 
clear-cut means by which to track the entry filing period, and has 
retained this requirement in § 4.14(e). 


Comment: 


Two commenters disagreed with the provision in proposed § 4.14(e), 
with respect to the filing of a vessel repair entry, that a failure on the 
part of the vessel opergtor to submit full supporting evidence of for- 
eign repair costs within the applicable time limits would be consid- 
ered to be a failure to enter. 


Customs Response: 


Customs has concluded that the requirement to make entry for 
foreign repairs and purchases under 19 U.S.C. 1466(a) reasonably 
and responsibly contemplates the filing of an entry which is properly 
completed within the authorized time limits. In this latter regard, 
quite significantly, § 4.14(f) provides that evidence to complete a ves- 
sel repair entry must be received by the appropriate VRU port within 
90 calendar days from the date of the vessel’s arrival. Section 4.14(f) 
also provides for a 30-day extension of this period if a written expla- 
nation of need is submitted prior to the expiration of the original 90- 
day submission period. Furthermore, a request for an extension be- 
yond the 30-day grant issued by a VRU may be made as well, but 
must be submitted through the VRU to the Entry Procedures and 
Carriers Branch in Customs Headquarters. Customs believes that 
these time frames provide a satisfactory and fully adequate opportu- 
nity within which to file a complete vessel repair entry. 


Comment: 


One commenter observed that there could be a gap in the jurisdic- 
tional coverage of the VRU ports as described in the proposal, which 
could create uncertainty as to which VRU covered the Customs ports 
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of Newport News and Richmond, Virginia. To eliminate this potential 
uncertainty, it was suggested that proposed § 4.14(g) be changed to 
provide that all ports in the State of Virginia would fall within the 
jurisdiction of the VRU in New Orleans, Louisiana. 


Customs Response: 


Customs agrees. Section 4.14(g) is revised accordingly. 


Comment: 


Several commenters disagreed with the reference to the terms “re- 
mission” and “refund” regarding determinations for relief from duty 
under the proposed regulation (proposed §§ 4.14(h) and (i), in particu- 
lar). They stated that in the vast majority of cases, Customs would 
not have received a deposit of any estimated duties which could be 
remitted or refunded. It was recommended that the proposed rule be 
revised to eliminate reference to these terms. 


Customs Response: 


The terms in question appear in the current vessel repair statute 
(19 U.S.C. 1466), as well as its predecessor provisions, the first of 
which was enacted in 1866. At that time, actual monetary deposits 
were received and the terms thus had full effect and meaning. How- 
ever, Customs agrees that the vast majority of vessel repair entries 
made today are secured by the posting of surety bonds to cover poten- 
tial liability. 

Accordingly, because the use of the terms has been traditionally 
linked to claims for relief from duty collection under either 19 U.S.C. 
1466(a) (refund claims), or 19 U.S.C. 1466(d) (remission claims), Cus- 
toms has determined to revise § 4.14 to simply reference the appli- 
cable statutory provision under which a claim for relief is made, and 
to eliminate any reference to the terms in question. Specifically, the 
provisions of § 4.14(h), which include the justifications for obtaining 
relief from vessel repair duty, are recast as necessary. Also, para- 
graphs (e), (i), (i)(1), and (i)(1)() of § 4.14 are similarly revised. 

Also, a new paragraph (h)(3) is added to § 4.14 to include the condi- 
tions under which a vessel remaining continuously outside the U.S. 
for two years or longer may be subject to relief from duty under 19 
U.S.C. 1466(e). Further, a new paragraph (h)(4) is added to § 4.14 
concerning claims for relief made under 19 U.S.C. 1466(h) in connec- 
tion with Lighter Aboard Ship (LASH) barges and certain spare repair 
parts and materials. 


Comment: 


Two commenters were confused by the requirement in proposed 
§ 4.14(h)(2)G) that any foreign repairs necessitated on a vessel due to 
stress of weather or other casualty be limited to the cost of the “minimal 
repairs” needed to secure the safety and seaworthiness of the vessel. 
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Customs Response: 


Customs agrees that the provision is unduly vague. Section 
4.14(h)(2)(i) is revised by removing this requirement. Also, a corre- 
sponding change is made in § 4.14(i)(1)(v). 


Comment: 


Some commenters opposed the elimination, in connection with pro- 
posed § 4.14(i), of the Petition for Review, as the last of two appeals 
for relief from duty (the first being the Application for Relief) that 
could be made prior to the filing of an administrative protest under 
19 U.S.C. 1514. One commenter asserted that over the past three 
years, approximately two-thirds of the petitions considered resulted 
in at least partial relief. 


Customs Response: 


It is Customs experience that the procedure for a Petition for Re- 
view has not provided benefits sufficient to overcome the significant 
delays it causes in bringing final resolution to vessel repair entry 
relief claims. 

Most commonly, vessel repair operators do not advance all valid 
claims for relief initially in their Applications for Relief, which is why 
some additional relief is later granted when such claims are included 
in Petitions for Review. 

However, notwithstanding the elimination of the Petition for Re- 
view, vessel operators may still avail themselves of a full Customs 
Headquarters review of their duty relief claims through the adminis- 
trative protest procedure. In this way, claims for relief will be pro- 
cessed and finalized much more expeditiously with regard to future 
vessel repair entries. 


Comment: 


Several commenters urged that language be added to proposed 
§ 4.14(1)(1) to clearly establish that an extension of time for filing an 
Application for Relief from vessel repair duty may be allowed, in the 
same way that additional time is allowed under proposed § 4.14(f) to 
file necessary evidence that supports the cost of each item covered in 
a vessel repair entry. 


Customs Response: 


Customs agrees and has so changed § 4.14(i)(1) consistent with 
§ 4.14(f); and § 4.14(f) is changed to state that granting an extension 
of time within which necessary evidence may be filed will likewise 
extend the time within which an Application for Relief may be filed. 

A provision is also added to § 4.14(i)(1) to note explicitly that there 
is no requirement that an Application for Relief be filed in relation to 
a vessel repair entry. However, if no Application is filed, the duty 
amount on the entry will be determined without regard to any poten- 
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tial claim for relief from duty. 


Comment: 


Two commenters did not know what was meant by the require- 
ment in proposed § 4.14(i)(1)(G) that, in an Application for Relief, the 
cost of items for which relief from duty was being sought had to be 
segregated from the cost of other items included in a vessel repair 
entry for which relief was not being sought. 


Customs Response: 


In § 4.14(1)(1)G), an Application for Relief must include copies of 
itemized bills, receipts and invoices covering all foreign voyage ex- 
penditures for equipment, parts of equipment, repair parts, materials 
and labor properly included in the vessel repair entry. In requiring 
that the cost of items for which relief from duty is sought be segre- 
gated in the Application from those items for which relief is not re- 
quested, Customs is merely reiterating the position consistently ar- 
ticulated over many years in rulings on vessel repair relief requests. 
It continues to be the case that if dutiable and non-dutiable purchases 
are included on a single invoice, the costs attributable to each must 
be segregated in order that appropriate relief might be correctly and 
effectively granted. 


Comment: 


Two commenters objected to the certification requirements set forth 
in proposed § 4.14(1i)(1)(ii1), (iv) and (v), essentially viewing these pro- 
visions as being unnecessary, burdensome, and inconsistent. 


Customs Response: 


Customs disagrees that the certification requirements contained in 
§ 4.14(1)(1)(ii)-(v) pose any problem, as described. Respectively, these 
certifications quite reasonably provide, as part of an Application for 
Relief, that the appropriate senior officer must attest to all relevant 
circumstances relating to any casualty damage and any foreign re- 
pair expenditures that are enumerated in the vessel repair entry; 
and that the master of the vessel must attest that any casualty-re- 
lated expenditures were necessary to ensure the safety and seawor- 
thiness of the vessel in reaching its U.S. port of destination. These 
certification requirements have in substance long appeared in the 
vessel repair regulations (currently, see 19 CFR 4.14(d)(1)(iii)(D) and 
(E)(1999)). Customs has determined that they should be retained in 
these regulations. 

As already noted, § 4.14(i)(1)(v) is revised consistent with the change 
made in § 4.14(h)(2)(i). 


Comment: 


One commenter wanted to delete the requirement in proposed 
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§ 4.14(1)(1)(vi) that there be included, as part of an Application for 
Relief, copies of any permits or other documents filed with, or issued 
to the vessel operator by, other agencies of the United States Govern- 
ment relating to the operation of the vessel. The commenter stated 
that there could be hundreds of permits variously issued to vessel 
operators. 


Customs Response: 


The permits or documents that fall within the scope of § 4.14(i)(1)(vi) 
would, of course, encompass only those that are attendant upon the 
Application for Relief process. To this end, any submitted permits or 
documents from other agencies would be expected to bear some rel- 
evance to the claim for relief being sought. Consequently, Customs 
would have no interest in a vessel operator’s tax or financing docu- 
ments in the course of considering repair claims involving, for ex- 
ample, a vessel collision at sea or a grounding incident. A clarifying 
change is made in this regard to § 4.14(i)(1)(vi). 


Comment: 


One commenter suggested that proposed § 4.14(j)(1) concerning pen- 
alties for failure to report, enter or pay duty as required under the 
vessel repair statute should include a reference to § 162.78 of the 
Customs Regulations (19 CFR 162.78) (presentations responding to 


prepenalty notice). 


Customs Response: 

Customs does not believe that a cross reference to § 162.78 is 
needed. Section 4.14(j)(1) already contains a cross reference to § 162.72 
of the Customs Regulations (19 CFR 162.72) which addresses penalty 
and forfeiture actions under 19 U.S.C. 1466. Customs believes that 
this is sufficient under the circumstances. 


Comment: 


Several commenters took exception to the proposed amendment of 
§ 159.11(b) (19 CFR 159.11(b)) under which assessments made in con- 
nection with vessel repair entries would no longer be subject to liqui- 
dation procedures under part 159 (19 CFR part 159), and that such 
assessments would instead be treated as “charges or exactions” protest- 
able under 19 U.S.C. 1514(a)(3)). The commenters essentially believed 
that this change was unnecessary. 


Customs Response: 


Customs has concluded that vessel repair entries are distinct from 
the liquidation criteria as specified in 19 U.S.C. 1500, which is the 
controlling statute that establishes appraisement, classification, and 
liquidation procedures for purposes of the duty assessment of im- 
ported merchandise. In this regard, Customs believes that vessel re- 
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pair entries do not involve entries of imported merchandise, as pro- 
vided in 19 U.S.C. 1500(d). Rather, a vessel repair entry involves the 
assessment of duties in connection with the cost of repairs that are 
the result of foreign shipyard operations. The statute, 19 U.S.C. 1466, 
is self-contained and sets a parallel procedure for making a final de- 
termination of the duty due on such repairs. That statute provides for 
procedures which are unique to the vessel repair entry process. 

Consequently, while Customs has also concluded that any assess- 
ments determined to be due on a vessel repair entry for the cost of 
foreign repairs constitute duties, neither the vessel repair entry nor 
any duties assessed on the entry would be subject to liquidation un- 
der 19 U.S.C. 1500 or 19 CFR part 159. 

Although vessel repair entries will not be liquidated, any duties 
assessed on such entries will still be subject to protest under 19 U.S.C. 
1514(a)(2). Section 4.14(i)(3) is revised to make this clear and to make 
clear that the applicable protest period will begin on the date of the 
issuance of the decision by the VRU giving rise to the protest as indi- 
cated on the relevant correspondence from the appropriate Vessel 
Repair Unit. Also, related changes are made to §§ 159.1 and 159.2 to 
reflect that vessel repair entries and related duties are not subject to 
liquidation under 19 CFR part 159. 


CONCLUSION 


In view of the foregoing, and following careful consideration of the 
issues raised by the commenters and further review of the matter, 
Customs has concluded that the proposed amendments with the modi- 
fications discussed above should be adopted. 


ADDITIONAL CHANGE 


Part 178, Customs Regulations (19 CFR part 178), which lists the 
information collection approvals under the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 et seq.), is revised to make provision for the infor- 
mation collection approval which covers this vessel repair regulation. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

This final rule revises the Customs Regulations concerning the dec- 
laration, entry, assessment of duty and processing of petitions for 
relief from duty, for subject vessels under the vessel repair statute. 
The amendments are intended to accurately reflect the existing statu- 
tory authority, as well as legal and policy determinations made in 
this regard as the result of judicial decisions and administrative en- 
forcement experience. As such, pursuant to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that the 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. Nor does this document meet the criteria for a “significant regu- 
latory action” as specified in E.O. 12866. 
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PAPERWORK REDUCTION ACT 

The collection of information contained in this final rule has previ- 
ously been reviewed and approved by the Office of Management and 
Budget (OMB) in accordance with the requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 et seq.) under OMB control 
number 1515-0082. This rule does not make any substantive changes 
to the existing approved information collection. Part 178, Customs 
Regulations (19 CFR part 178), is amended to make provision for this 
information collection approval. An agency may not conduct or sponsor, 
and a person is not required to respond to, a collection of information 
unless the collection of information displays a valid control number. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Office 
of Regulations and Rulings, U.S. Customs Service. However, person- 
nel from other offices participated in its development. 


List OF SUBJECTS 
19 CFR Part 4 
Customs duties and inspection, Declarations, Entry, Repairs, Re- 


porting and recordkeeping requirements, Vessels. 


19 CFR Part 159 
Customs duties and inspection, Entry procedures. 
19 CFR Part 178 
Administrative practice and procedure, Collections of information, 
Paperwork requirements, Reporting and recordkeeping requirements. 
AMENDMENTS TO THE REGULATIONS 
Parts 4, 159, and 178, Customs Regulations (19 CFR parts 4, 159, 


and 178), are amended as set forth below. 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4, and the specific author- 
ity citation for § 4.14, continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 
U.S.C. App. 3, 91; 


Section 4.14 also issued under 19 U.S.C. 1466, 1498: 





U.S. CUSTOMS SERVICE 


2. Section 4.14 is revised to read as follows: 


§ 4.14 Equipment purchases by, and repairs to, American vessels. 

(a) General provisions and applicability. Under § 466, Tariff Act of 
1930, as amended (19 U.S.C. 1466), purchases for or repairs made to 
certain vessels while they are outside the United States, including 
repairs made while those vessels are on the high seas, are subject to 
declaration, entry and payment of ad valorem duty. This does not 
apply to reimbursement paid to members of the regular crew of a 
vessel for labor expended in making repairs to the vessel. These re- 
quirements are effective upon the first arrival of affected vessels in 
the United States or Puerto Rico. The vessels subject to these re- 
quirements include those documented under U.S. law for the foreign 
or coastwise trades, as well as those which were previously docu- 
mented under the laws of some foreign nation or are undocumented 
at the time that foreign shipyard repairs are performed, but which 
exhibit an intent to engage in those trades under Customs interpre- 
tations. Duty is based on actual foreign cost. This includes the origi- 
nal foreign purchase price of articles which have been imported into 
the United States and are later sent abroad for use. For the purposes 
of this section, expenditures made in American Samoa, the 
Guantanamo Bay Naval Station, Guam, Puerto Rico, or the U.S. Vir- 
gin Islands are considered to have been made in the United States, 
and are not subject to declaration, entry or duty. Under separate 
provisions of law, the cost of labor performed, and of parts and mate- 
rials produced and purchased in Israel are not subject to duty under 
the vessel repair statute. Additionally, expenditures made in Canada 
or in Mexico are not subject to any vessel repair duties. Even in the 
absence of any liability for duty, it is still required that all repairs and 
purchases, including those made in Canada, Mexico, and Israel, be 
declared and entered. 

(b) Applicability to specific types of vessels. 

(1) Fishing vessels. As provided in § 4.15, vessels documented un- 
der U.S. law with a fishery endorsement are subject to vessel repair 
duties for covered foreign expenditures. Undocumented American fish- 
ing vessels which are repaired, or for which parts, nets or equipment 
are purchased outside the U.S. are also liable for duty. 

(2) Government-owned or chartered vessels. Vessels normally sub- 
ject to the vessel repair statute because of documentation or intended 
use are not excused from duty liability merely because they are ei- 
ther owned or chartered by the U.S. Government. 

(3) Vessels continuously away for two years or longer. 

(i) Liability for expenditures throughout entire absence from U.S. 
Vessels that continuously remain outside the United States for two 
years or longer are liable for duty on any fish nets and netting pur- 
chased at any time during the entire absence. Vessels designed and 
used primarily for transporting passengers or merchandise, which 
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depart the United States for the sole purpose of obtaining equipment, 
parts, materials or repairs remain fully liable for duty regardless of 
the duration of their absence from the United States. 

(ii) Liability for expenditures made during first six months of 
absence. Except as provided in paragraph (b)(3)(i) of this section, ves- 
sels that continuously remain outside the United States for two years 
or longer are liable for duty only on those expenditures which are 
made during the first six months of their absence. See paragraph 
(h)(3) of this section. However, even though some costs might not be 
dutiable because of the six-month rule, all repairs, materials, parts 
and equipment-related expenditures must be deciared and entered. 

(c) Estimated duty deposit and bond requirements. Generally, the 
person authorized to submit a vessel repair declaration and entry 
must either deposit or transmit estimated duties or produce evidence 
of a bond on Customs Form 301 at the first United States port of 
arrival before the vessel will be permitted to depart from that port. A 
continuous or single entry bond of sufficient value to cover all poten- 
tial duty on the foreign repairs and purchases must be identified by 
surety, number and amount on the vessel repair declaration which is 
submitted at the port of first arrival. At the time the vessel repair 
entry is submitted by the vessel operator to the appropriate VRU port 
of entry as defined in paragraph (g) of this section, that same identify- 
ing information must be identified on the entry form. Sufficiency of 
the amount of the bond is within the discretion of Customs at the 
arrival port with claims for reduction in duty liability necessarily be- 
ing subject to full consideration of evidence by Customs. Customs 
officials at the port of arrival may consult the appropriate Vessel Re- 
pair Unit (VRU) port of entry as identified in paragraph (g) of this 
section or the staff of the Entry Procedures and Carriers Branch in 
Customs Headquarters in setting sufficient bond amounts. These 
duty, deposit, and bond requirements do not apply to vessels which 
are owned or chartered by the United States Government and are 
actually being operated by employees of an agency of the Govern- 
ment. If operated by a private party for a Federal agency under terms 
whereby that private party is liable under the contract for payment of 
the duty, there must be a deposit or a bond filed in an amount ad- 
equate to cover the estimated duty. 

(d) Declaration required. When a vessel subject to this section 
first arrives in the United States following a foreign voyage, the owner, 
master, or authorized agent must submit a vessel repair declaration 
on Customs Form 226, a dual-use form used both for declaration and 
entry purposes, or must transmit its electronic equivalent. The dec- 
laration must be ready for presentation in the event that a Customs 
officer boards the vessel. If no foreign repair-related expenses were 
incurred, that fact must be reported either on the declaration form or 
by approved electronic means. The Customs port of arrival receiving 
either a positive or negative vessel repair declaration or electronic 
equivalent will immediately forward it to the appropriate VRU port of 
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entry as identified in paragraph (g) of this section. 

(e) Entry required. The owner, master, or authorized representa- 
tive of the owner of any vessel subject to this section for which a 
positive declaration has been filed must submit a vessel repair entry 
on Customs Form 226 or transmit its electronic equivalent. The en- 
try must show ali foreign voyage expenditures for equipment, parts 
of equipment, repair parts, materials and labor. The entry submis- 
sion must indicate whether it provides a complete or incomplete ac- 
count of covered expenditures. The entry must be presented or elec- 
tronically transmitted by the vessel operator to the appropriate VRU 
port of entry as identified in paragraph (g) of this section, so that it is 
received within ten calendar days after arrival of the vessel. Claims 
for relief from duty should be made generally as part of the initial 
submission, and evidence must later be provided to support those 
claims. Failure to submit full supporting evidence of cost within stated 
time limits, including any extensions granted under this section, is 
considered to be a failure to enter. 

(f) Time limit for submitting evidence of cost. A complete vessel 
repair entry must be supported by evidence showing the cost of each 
item entered. Ifthe entry is incomplete whey submitted, evidence to 
make it complete must be received by the appropriate VRU port of 
entry as identified in paragraph (g) of this section within 90 calendar 
days from the date of vessel arrival. That evidence must include ei- 
ther the final cost of repairs or, if the operator submits acceptable 
evidence that final cost information is not yet available, initial or 
interim cost estimates given prior to or after the work was autho- 
rized by the operator. The proper VRU port of entry may grant one 
30-day extension of time to submit final cost evidence if a satisfactory 
written explanation of the need for an extension is received before 
the expiration of the original 90-day submission period. All exten- 
sions will be issued in writing. Inadequate, vague, or open-ended 
requests will not be granted. Questions as to whether an extension 
should be granted may be referred to the Entry Procedures and Car- 
riers Branch in Customs Headquarters by the VRU ports of entry. 
Any request for an extension beyond a 30-day grant issued by a VRU 
must be submitted through that unit to the Entry Procedures and 
Carriers Branch, Customs Headquarters. In the event that all cost 
evidence is not furnished within the specified time limit, or is of doubt- 
ful authenticity, the VRU may refer the matter to the Customs Office 
of Investigations to begin procedures to obtain the needed evidence. 
That office may also investigate the reason for a failure to file or for 
an untimely submission. Unexplained or unjustified delays in provid- 
ing Customs with sufficient information to properly determine duty 
may result in penalty action as specified in paragraph (j) of this sec- 
tion. Extensions granted for the filing of necessary evidence may also 
extend the time for filing Applications for Relief (see paragraph (i)(1) 
of this section). 

(g) Location and jurisdiction of vessel repair unit ports of entry. 
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Vessel Repair Units (VRUs) are responsible for processing vessel re- 
pair entries. VRUs are located in New York, New York; New Or- 
leans, Louisiana; and San Francisco, California. The New York unit 
processes vessel repair entries received from ports of arrival on the 
Great Lakes and the Atlantic Coast of the United States north of, but 
not including, those located in the State of Virginia. The New Or- 
leans unit processes vessel repair entries received from ports of ar- 
rival on the Atlantic Coast from and including those in the State of 
Virginia, southward, and from all United States ports of arrival on 
the Gulf of Mexico including ports in Puerto Rico. The San Francisco 
unit processes vessel repair entries received from all ports of entry 
on the Pacific Coast including those in Alaska and Hawaii. 

(h) Justifications for relief from duty. Claims for relief from the 
assessment of vessel repair duties may be submitted to Customs. 
Relief may be sought under paragraphs (a), (d), (e), or (h) of the vessel 
repair statute (19 U.S.C. 1466(a), (d), (e), or (h)), each paragraph of 
which relates to a different type of claim as further specified in para- 
graphs (h)(1) —(h)(4) of this section. 

(1) Relief under 19 U.S.C. 1466(a). Requests for relief from duty 
under 19 U.S.C. 1466(a) consist of claims that a foreign shipyard op- 
eration or expenditure is not considered to be a repair or purchase 
within the terms of the vessel repair statute or as determined under 
judicial or administrative interpretations. Example: a claim that the 
shipyard operation is a vessel modification. 

(2) Relief from duty under 19 U.S.C. 1466(d). Requests for relief 
from duty under 19 U.S.C. 1466(d) consist of claims that a foreign 
shipyard operation or expenditure involves any of the following: 

(i) Stress of weather or other casualty. Relief will be granted if 
good and sufficient evidence supports a finding that the vessel, while 
in the regular course of its voyage, was forced by stress of weather or 
other casualty, while outside the United States, to purchase such 
equipment or make those repairs as are necessary to secure the safety 
and seaworthiness of the vessel in order to enable it to reach its port 
of destination in the United States. For the purposes of this para- 
graph, a “casualty” does not include any purchase or repair made 
necessary by ordinary wear and tear, but does include the failure of a 
part to function if it is proven that the specific part was repaired, 
serviced, or replaced in the United States immediately before the 
start of the voyage in question, and then failed within six months of 
that date. 

Gi) U.S. parts installed by regular crew or residents. Relief will 
be granted if equipment, parts of equipment, repair parts, or materi- 
als used on a vessel were manufactured or produced in the United 
States and were purchased in the United States by the owner of the 
vessel. It is required under the statute that residents of the United 
States or members of the regular crew of the vessel perform any 
necessary labor in connection with such installations. 

(iii) Dunnage. Relief will be granted if any equipment, equip- 
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ment parts, materials, or labor were used for the purpose of provid- 
ing dunnage for the packing or shoring of cargo, for erecting tempo- 
rary bulkheads or other similar devices for the control of bulk cargo, 
or for temporarily preparing tanks for carrying liquid cargoes. 

(3) Relief under 19 U.S.C. 1466(e). Requests for relief from duty 
under 19 U.S.C. 1466(e) relate in pertinent part to matters involving 
vessels normally subject to tHe vessel repair statute, but that con- 
tinuously remain outside the United States for two years or longer. 
Vessels that continuously remain outside the United States for two 

years or longer may qualify for relief from duty on expenditures made 
later than the first six months of their absence. See paragraph (b)(3)(ii) 
ig of this section. 

(4) Relief under 19 U.S.C. 1466(h). Requests for relief from duty 
under 19 U.S.C. 1466(h) consist of claims that a foreign shipyard op- 
eration or expenditure involves any of the following: 

(i) Expenditures on LASH barges. Relief will be granted with 
respect to the cost of equipment, parts, materials, or repair labor for 
Lighter Aboard Ship (LASH) operations accomplished abroad. 

(ii) Certain spare repair parts or materials. Relief will be granted 
with respect to the cost of spare repair parts or materials which are 
certified by the vessel owner or master to be for use on a cargo ves- 
sel, but only if duty was previously paid under the appropriate com- 
modity classification(s) as found in the Harmonized Tariff Schedule of 
the United States when the article first entered the United States. 

(iii) Certain spare parts necessarily installed on a vessel prior to 
their first entry into the United States. Relief will be granted with 
respect to the cost of spare parts only, which have been necessarily 
installed prior to their first entry into the United States with duty 
payment under the appropriate commodity classification(s) as found 
in the Harmonized Tariff Schedule of the United States. 

(i) General procedures for seeking relief. 

(1) Applications for Relief. Relief from the assessment of vessel 
repair duty will not be granted unless an Application for Relief is filed 
with Customs. Relief will not be granted based merely upon a claim 
for relief made at the time of entry under paragraph (e) of this sec- 
tion. The filing of an Application for Relief is not required, nor is one 
required to be presented in any particular format, but if filed it must 
clearly present the legal basis for granting relief, as specified in para- 
graph (h) of this section. An Application must also state that all re- 
pair operations performed aboard a vessel during the one-year period 
prior to the current submission have been declared and entered. A 
valid Application is required to be supported by complete evidence as 
detailed in paragraphs (i)(1)(i) — (vi) and (i)(2) of this section. Except 
as further provided in this paragraph, the deadline for receipt of an 
Application and supporting evidence is 90 calendar days from the date 
that the vessel first arrived in the United States following foreign 

operations. The provisions for extension of the period for filing re- 
quired evidence in support of an entry, as set forth in paragraph (f) of 
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this section, are applicable to extension of the time period for filing 
Applications for Relief as well. Applications must be addressed and 
submitted by the vessel operator to the appropriate VRU port of en- 
try and will be decided in that unit. The VRUs may seek the advice of 
the Entry Procedures and Carriers Branch in Customs Headquarters 
with regard to any specific item or issue which has not been addressed 
by clear precedent. If no Application is filed or if a submission which 
does not meet the minimal standards of an Application for Relief is 
received, the duty amount will be determined without regard to any 
potential claims for relief from duty (see paragraph (h) of this sec- 
tion). Each Application for Relief must include copies of: 

(i) Itemized bills, receipts, and invoices for items shown in 
paragraph (e) of this section. The cost of items for which a request 
for relief is made must be segregated from the cost of the other items 
listed in the vessel repair entry; 

(ii) Photocopies of relevant parts of vessel logs, as well as of 
any classification society reports which detail damage and remedies; 

(iii) A certification by the senior officer with personal knowl- 
edge of all relevant circumstances relating to casualty damage (time, 
place, cause, and nature of damage); 

(iv) A certification by the senior officer with personal knowl- 
edge of all relevant circumstances relating to foreign repair expendi- 
tures (time, place, and nature of purchases and work performed); 

(v) Acertification by the master that casualty-related expendi- 
tures were necessary to ensure the safety and seaworthiness of the 
vessel in reaching its United States port of destination; and 

(vi) Any permits or other documents filed with or issued by any 
United States Government agency other than Customs regarding the 
operation of the vessel that are relevant to the request for relief. 

(2) Additional evidence. In addition, copies of any other evidence 


and documents the applicant may wish to provide as evidentiary sup- 


port may be submitted. Elements of applications which are not sup- 
ported by required evidentiary elements will be considered fully duti- 
able. All documents submitted must be certified by the master, owner, 
or authorized corporate officer to be originals or copies of originals 
and if in a foreign language, they must be accompanied by an English 
translation, certified by the translator to be accurate. Upon receipt 
of an Application for Relief by the VRU within the prescribed time 
limits, a determination of duties owed will be made. After a decision 
is made on an Application for Relief by a VRU, the applicant will be 
notified of the right to protest any adverse decision. 

(3) Administrative protest. Following the determination of duty 
owing on a vessel repair entry, a protest may be filed under 19 U.S.C. 
1514(a)(2) as the only and final administrative appeal. The procedures 
and time limits applicable to protests filed in connection with vessel 
repair entries are the same as those provided in part 174 of this chap- 
ter. In particular, the applicable protest period will begin on the date 
of the issuance of the decision giving rise to the protest as reflected 
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on the relevant correspondence from the appropriate VRU. 

(j) Penalties. (1) Failure to report, enter, or pay duty. It isa 
violation of the vessel repair statute if the owner or master of a ves- 
sel subject to this section willfully or knowingly neglects or fails to 
report, make entry, and pay duties as required; makes any false state- 
ments regarding purchases or repairs described in this section with- 
out reasonable cause to believe the truth of the statements; or aids 
or procures any false statements regarding any material matter with- 
out reasonable cause to believe the truth of the statement. If a viola- 
tion occurs, the vessel, its tackle, apparel, and furniture, or a mon- 
etary amount up to their value as determined by Customs, is subject 
to seizure and forfeiture and is recoverable from the owner (see 
§ 162.72 of this chapter) 

(2) False declaration. If any person required to file a vessel repair 
declaration or entry under this section, knowingly and willfully falsi- 
fies, conceals or covers up by any trick, scheme, or device a material 
fact, or makes any materially false, fictitious or fraudulent statement 
or representation, or makes or uses any false writing or document 
knowing the same to contain any Serta false, metres or sreade 


provided for in 18 U.S.C. 1001. 


PART 159—LIQUIDATION OF DUTIES 


1. The authority citation for part 159 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1500, 1504, 1624. Subpart C also issued 
under 31 U.S.C. 5151. ; 

Sections 159.4, 159.5, and 159.21 also issued under 19 U.=.C. 1315; 

Section 159.6 also issued under 19 U.S.C. ». 1321, 1505; 

Section 159.7 also issued under 19 U.S.C. 1557; 

Section 159.22 also issued under 19 U.S.C. 1507; 

Section 159.44 also issued under 15 U.S.C. 73, 74 

Section 159.46 also issued under 19 U.S.C. 1304; 

Section 159.55 also issued under 19 U.S.C. 1558; 

Section 159.57 also issued under 19 U.S.C. 1516. 

2. Part 159 is amended by removing the statutory authority cita- 
tions that appear in parentheses immediately below the texts of §§ 
159.4 -159.7, 159.21 —159.22, 159.44, 159.46, 159.55, and 159.57. 

3. Section 159.1 is revised to read as follows: 


§ 159.1 Definition of liquidation. 


Liquidation means the final computation or ascertainment of the duties 
(not including vessel repair duties) or drawback accruing on an entry. 
4. Section 159.2 is amended by adding a sentence to read as follows: 


§ 3 B89. 2 Liquidation required. 
* * Vessel repair entries are not subject to liquidation under this 
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part (see § 4.14(i)(3) of this chapter). 
5. Section 159.11(b) is amended by removing the phrase, “vessel 
repair entries or”. 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 
2. Section 178.2 is amended by adding a new listing in the table in 
appropriate numerical order to read as follows: 


§ 178.2 Listing of OMB control numbers. 


19 CFR Description OMB control 
Section No. 


Vessel repair declaration 1515-0082 
and entry 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: March 6, 2001. 


Timotuy E. Skup, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 26, 2001 (66 FR 16392)] 





U.S. Customs Service 


March 21, 2001 


Department of the Treasury 
Office of the Commissioner of Customs 
Washington, D.C. 


The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of 
sufficient interest to the public and U.S. Customs field offices to 
merit publication in the Customs BULLETIN. 


Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





U.S. Customs Service 


General Notices 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF NAIL DRYER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to tariff classification of a nail dryer. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling letter pertaining to the tariff classifi- 
cation of a nail dryer under the Harmonized Tariff Schedule of the 
United States (“HTSUS”). Customs also intends to revoke any treatment 
previously accorded by Customs to substantially identical transac- 
tions. Comments are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before May 4, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 
Comments submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
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needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification 
of a nail dryer. Although in this notice Customs is specifically refer- 
ring to one ruling, NY F89670, this notice covers any rulings on this 
merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing 
data bases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (7.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as amended 


(19 U.S.C. 1625(c)(2)), Customs intends to revoke any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 


or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. 
Any person involved in substantially identical transactions should ad- 
vise Customs during this notice period. An importer’s failure to ad- 
vise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice, may raise issues of reasonable 
care on the part of the importer or its agents for importations of 
merchandise subsequent to the effective date of the final notice of 
this proposed action. 

In NY F89670 dated July 28, 2000, set forth as Attachment A to this 
document, Customs classified a nail dryer (Jet 5000) in subheading 
8414.59.60, HTSUS, as “Air or vacuum pumps, air or other gas com- 
pressors and fans ...: ... Fans: ... Other: ... Other: ... Other.” 

It is now Customs position that the nail dryer described in NY 
F89670 (Jet 5000) is properly classifiable under subheading 8419.39.00, 
HTSUS, as “Machinery, plant or laboratory equipment, whether or 
not electrically heated, for the treatment of materials by a process 
involving a change in temperature such as ... drying ..., other than 
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machinery or plant of a kind used for domestic purposes ... : Dryers: 
... Other.” Proposed HQ 964498, revoking NY F89670, is set forth as 
Attachment B to this document. Proposed HQ 964498 also classifies 
two additional nail dryers (Jet 1000 and Jet 3000), which were not the 
subject of NY F89670, in subheading 8419.39.00, HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
F89670 and any other ruling not specifically identified in order to 
reflect the proper classification of the merchandise pursuant to the 
analysis set forth in proposed HQ 964498. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs intends to revoke any treatment previ- 
ously accorded by the Customs Service to substantially identical trans- 
actions. Before taking this action, we will give consideration to any 
written comments timely received. 


Dated: March 15, 2001. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


July 28, 2000 
CLA-2-84:RR:NC:1:102F89670 
Category: Classification 
Tariff No. 8414.59.6090 


Mr. GERALD Y. HARADA 

HPH INTERNATIONAL, INC. 

555 East Ocean Boulevard (Suite 217) 
Long Beach, California 90802 


Re: The Tariff classification of a nail dryer from China. 


Dear Mr. Harapa: 

In your letter dated June 21, 2000, you requested a tariff classification ruling on 
behalf of International Beauty Design. 

The article in question is described as a nail dryer identified as the Jet System. 
The nail dryer is comprised of an incandescent light, two ultraviolet lights and a 12 
volt axial fan. You indicate that the nail dryer is intended for sale to nail salons and 
will be used to air dry nails and cure gel for artificial nails. We find that the nail 
dryer is a composite article with its essential character as a dryer imparted by the 
component fan. A sample was submitted. 

The applicable subheading for the oil separator will be 8414.59.6090, Harmo- 
nized Tariff Schedule of the United States (HTSUS), which provides for other axial 
fans. The rate of duty will be 2.3 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs 
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Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist Ken- 


ron 


neth T. Brock at 212-537-7026. 


Rosert B. SwIERUPSKI, 
Director, 
National Commodity Specialist Division 


CLA-2 RR:CR:GC 964498 GOB 
Category: Classification 
Tariff No. 8419.39.00 


Mr. Matt Hokana 

DIRECTOR OF OPERAT 
INTERNATIONAL BEAUTY I 
15010 South Main Street 
Gardena, CA 90248 


Re: NY F89670 revoked; Nail dryer; Jet 1000; Jet 3000; Jet 5000 


DrEAR Mr. H 

This letter is with respect to International Beauty Design, Inc. (“IBD”) letter of 
August 8, 2000, requesting reconsideration of NY F89670 issued to a customs 
broker on behalf of IBD on July 28, 2000, by the Director, National Commodity 
Specialist Division, with respect to the classification under the Harmonized Tariff 


System of the United States (“HTSUS”) of a nail dryer. In response to our request, you 
submitted additional information regarding the merchandise on February 20, 2001. 


Facts: 

In NY F89670, Customs classified the Jet System (Jet 5000) nail dryer in sub- 
heading 8414.59.60, HTSUS, as: “Air or vacuum pumps, air or other gas compres- 
sors and fans ...: ... Fans: ... Other: ... Other: ... Other.” In NY F89670 we stated: 
“The nail dryer is comprised of an incandescent light, two ultraviolet lights and a 
12 volt axial fan. You indicate that the nail dryer is intended for sale to nail salons 
and will be used to air dry nails and cure gel 

Your correspondence and the materials subsequently submitted indicate that 
you now seek the tariff classification of the following three items: Jet 1000. Jet 
3000, and Jet 5000. The Jet 5000 is the good that was classified in NY F89670 

The Jet 5000 is approximately 14 inches long, nine inches wide, and six inches 
high. It is described as follows in the materials you submitted: 


for artificial nails.” 


A unique combination of air, heat and UV [ultraviolet] light for the faste 
and cure possible The Jet two-handed lamp features the exclusi 

AIRFORCE Technology which combines all current polish drying methods 

Balancing a fan, heat source and UV light the Jet Lamp is the most unique 
and powerful drying machine ... Air enters through vents on the inside front 
of lamp. The air passes through the fan creating an AIRFORCE. The force of 
air is warmed by the heat source as it passes over. The warm AIRFORCE is 
then directed inside the lamp and over fingertips for maximum drying power ... 
The deluxe two-handed Lamp combines UV light, heat, and fan for the most 


c 
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intensive drying power. Dries any air, heat, or UV topcoats; UV Gels and 
Acrylics the fastest with a soothing Spa sensation. Advanced reflector system 
generates more UV output than Lamps with higher wattage and cures evenly 
around the entire nail ... Hinged top with adjustable height for manicures and 
pedicures. 


The Jet 1000 is described as follows in the submitted materials: 


Space-saving one-handed “UV only” Lamp dries any UV topcoats, Gels and 
Acrylics. Advanced Reflector System generates more UV output than Lamps 
with higher wattage and cures evenly around the entire nail. Separate Timer ... 


The Jet 3000 is described as follows in the submitted materials: 


The two-handed “UV only” Lamp dries any UV topcoats, Gels and Acrylics. 
Advanced Reflector System generates more UV output than Lamps with 
higher wattage and cures evenly around the entire nail. Separate Timer 
Hinged top with adjustable height for manicures and pedicures. 


The Jet 1000 and Jet 3000 operate in the same manner, i.e., by UV lamp. The Jet 
1000 has room for only one hand, while the Jet 3000 can dry two hands at the 
same time. The Jet 5000 operates differently in that it involves a fan and a heat 
source in addition to a UV lamp. 


Issue s 


What are the tariff classifications of the Jet 1000, 3000, and 5000 nail dryers? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (““GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


require, 


841 Air or vacuum pumps, air or other gas compressors and fans 


Fans: 


Other: 


Machinery, plant or laboratory equipment, whether or not 
electrically heated, for the treatment of materials by a process 
involving a change of temperature such as heating, cooking, 
roasting, distilling, rectifying, sterilizing, pasteurizing, steaming, 
drying, evaporating, vaporizing, condensing or cooling, other than 
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machinery or plant of a kind used for domestic purposes 
Dryers: 
8419.39.00 
Jet 5000 


As stated above, in NY F89670 the Jet 5000 was classified in subheading 
8414.59.60, HTSUS. That classification was based upon the finding that it was “a 
composite article with its essential character as a dryer imparted by the compo- 
nent fan.” We believe that the classification set forth was incorrect and that the 
Jet 5000 is classifiable under GRI 1, which therefore makes reference to essential 
character under GRI 3(b) unnecessary. 

Heading 8419, HTSUS, includes: “Machinery, plant or laboratory equipment 
whether or not electrically heated, for the treatment of materials by a process 
involving a change in temperature such as ... drying ..., other than machinery or 
plant of a kind used for domestic purposes ...” 

EN 84.19 (introductory paragraph) provides in pertinent part as follows: 


With these exceptions [not applicable here], the heading covers machinery 


and plant designed to submit materials (solid, liquid, gaseous) to a heating or 


cooling process in order to cause a simple change of temperature, or to cause 
a transformation of the materials resulting principally from the temperature 
change (e.g., ... drying 
EN 84.19 (III) (F) indicates that heading 8419 includes spray dryers, which 
“incorporate a heater and a fan to provide a current of hot air ...”. While the Jet 
5000 is clearly not a spray dryer, it is similar in the sense that it incorporates a 
heating element and a fan 
Heading 8414, HTSUS, includes: “Air or vacuum pumps, air or other gas com- 
pressors and fans 


EN 84.14 (B) provides in pertinent part as follows: 


This heading excludes fans fitted with elements additional to their motors or 
housing (such as large dust separating cones, filters, cooling or heating ele- 
ments and heat exchangers) if such elements give them the characteristics of 
more complex machines of other headings, e.g., air heaters, not electrically 
heated (heading 73.22), air conditioning machines (heading 84.15), dust 
extractors (heading 84.21), air coolers for the industrial treatment of mate- 
rials (heading 84.19) or for premises (heading 84.79), electric space heating 
apparatus with built-in fans (heading 85.16). [All emphasis in original.] 


At GRI 1, we find that the Jet 5000 is fully described in heading 8419, HTSUS, in 
that it is machinery for the treatment of materials by a process involving a change 
in temperature such as drying. It incorporates a fan and UV and incandescent 
lamps. It is not intended for domestic use; it is intended for sale to nail salons. The 
Jet 5000 is classified in subheading 8419.39.00, HTSUS, as: “Machinery, plant or 
laboratory equipment, whether or not electrically heated, for the treatment of 
materials by a process involving a change in temperature such as ... drying 
other than machinery or plant of a kind used for domestic purposes ... : Dryers: 
Other.” 

The Jet 5000 is not classified within heading 8414, HTSUS, because that head- 
ing does not describe it. EN 84.14 (B), excerpted above, supports our conclusion 
that the Jet 5000 is not described in heading 8414, HTSUS, i.e., heading 8414 
“excludes fans with fitted with elements additional to their motors ... if such ele- 
ments give them the characteristics of more complex machines of other headings 

The Jet 5000, which is described in heading 8419, HTSUS, is a more complex 
machine than a fan 
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Heading 8509, HTSUS, covers: “Electromechanical domestic appliances, with 
self-contained electric motor; parts thereof.” Note 3 to Chapter 85 states the 
“electromechanical machines of the kind commonly used for domestic purposes” 
which heading 8509 covers. The Jet 5000 is not within the scope of heading 8509 
because it is not commonly used for domestic purposes. 


Jet 1000 and Jet 3000 


The Jet 1000 and the Jet 3000 were not the subject of NY F89670. However, you 
have asked for their classification. As indicated in the FACTS section of this ruling, 
these goods function by the use of UV lamps. They do not contain fans. 

Similar to the Jet 5000, at GRI 1 we find that the Jet 1000 and the Jet 3000 are 
described in heading 8419, HTSUS, in that they are machinery for the treatment 
of materials by a process involving a change in temperature such as drying. They 
are not intended for domestic use; they are intended for sale to nail salons. The 
Jet 1000 and the Jet 3000 are classified in subheading 8419.39.00, HTSUS, as: 
“Machinery, plant or laboratory equipment, whether or not electrically heated, for 
the treatment of materials by a process involving a change in temperature such as 
... drying ..., other than machinery or plant of a kind used for domestic purposes ... 
: Dryers: ... Other.” 

Heading 8414, HTSUS, does not describe the Jet 1000 and Jet 3000. 


Holdings: 


The Jet 1000, 3000, and 5000 are classified in subheading 8419.39.00, HTSUS, 
as: “Machinery, plant or laboratory equipment, whether or not electrically heated, 
for the treatment of materials by a process involving a change in temperature 
such as ... drying ..., other than machinery or plant of a kind used for domestic 
purposes ... : Dryers: ... Other.” 


Effect on other Rulings: 


NY F89670 is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND REVOCA- 
TION OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF SCREWDRIVER BITS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to the classification of screwdriver bits. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter- 
ested parties that Customs intends to modify a ruling letter pertain- 
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€ 


ing to the tariff classification of a screwdriver bits for hand tools un- 
der the Harmonized Tariff Schedule of the United States (HTSUS). 
Similarly, Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Comments 
are invited on the correctness of the proposed actions. 


DATE: Comments must be received on or before May 4, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
Service, Office of Regulation and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. 
Comments submitted may be inspected at the same address during 
regular business hours. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 


eral Classification Branch, (202) 927-2326. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title Vi (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and to provide any other 
information necessary to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other appli- 
cable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to modify a ruling pertaining to the tariff classifica- 
tion of insert bits and power bits. Although in this notice Customs is 
specifically referring to New York ruling (NY) F80648, dated Decem- 
ber 13, 1999, this notice covers any rulings on this merchandise which 
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may exist but have not been specifically identified. Customs has un- 
dertaken reasonable efforts to search existing databases for rulings 
in addition to the one identified. No further rulings have been found. 
This notice will cover any rulings on this merchandise that may exist 
but have not been specifically identified. Any party, who has received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should advise Customs during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importation of the same or similar merchandise, or the importer’s or 
Customs previous interpretation of the Harmonized Tariff Schedule 
of the United States (HTSUS). Any person involved in substantially 
identical transactions should advise Customs during this notice pe- 
riod. An importer’s failure to advise Customs of substantially identi- 
cal transactions, or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importation of merchandise subsequent to this notice. 

In NY F80648, Customs classified screwdriver bits for handtools in 
subheading 8207.90.75, HTSUS, which provides for “[I]nterchangeable 
tools for handtools whether or not power operated or for machine- 
tools, ... and parts thereof: [O]ther interchangeable tools, and parts 
thereof: [O]ther: [Nlot suitable for cutting metal, and parts thereof: 
[Ojther.” NY F80648 is set forth as Attachment “A”. 

It is now Customs position that these articles are correctly classi- 
fied in subheading 8207.90.60, HTSUS, which provides for 
“(I]nterchangeable tools for handtools whether or not power operated 
or for machine-tools, .. . and parts thereof: [O]ther interchangeable 
tools, and parts thereof: [O]ther: [N]ot suitable for cutting metal, and 
parts thereof, [F]or handtools and parts thereof.” The competing pro- 
visions differ at the eight digit level. Using GRI 6, we must deter- 
mine whether these bits are more specifically “for handtools, and 
parts thereof” or “other” (than for handtools, and parts thereof.) We 
note that these bits are used in power and in non-power handtools. 
The merchandise is therefore classified under subheading 8207.90.60, 
HTSUS, which provides specifically for “handtools and parts thereof.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
F80648, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963763 (see At- 
tachment “B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
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ing this action, consideration will be given to any written comments 
timely received. 


Dated: March 15, 2001. 


Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[A 


December 13, 1999 
CLA-2-82:RR:NC:1: 115 F80648 
Category: Classification 

Tariff No. 8207.90.7585 


Mr. CHRISTOPHER GARCIA 

KUEHNE & NAGEI 

8870 Boggy Creek Rd, Suite 100 
Orlando, Florida 32824 


Re: The tariff classification of Screwdriver and Drill Bits from Taiwan. 


DEAR Mr. GARCIA: 

In your letter dated December 6, 1999, you requested a tariff classification 
ruling and a marking ruling on behalf of your client Qualtool Inc. 

The sample submitted is a sealed plastic bag that holds 25 drill or screwdriver 
bits that are approximately 3 inches in length each. The brig is marked Made in 
Taiwan R.O.C. in a contrasting color and is legible. 

The applicable subheading for the. Drill and Screwdriver Bits will be 
8207.90.7585, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for Interchangeable tools for handtools, whether or not power-operated, or 
for machine-tools (for example. For pressing, stamping, punching tapping, thread- 
ing, drilling, boring, broaching, milling, turning or screwdriving); base metal parts 
thereof: Other: Other: Other: The rate of duty will be 3.7% ad valorem. 

Please note the rate of duty will be the same in 2000. 

In your inquiry you request a marking waiver on the. individual bits as being 
economically prohibitive. The bits are sold for 14 cents a piece and die-stamping 
would be next to impossible. Under Part 134 of the Customs Regulations “Country 
Of Origin” unless excepted by law, Section 304, Tariff Act of 1930, as amended, 
requires that every article of foreign origin (or its container) imported into the 
United States shall be marked in a conspicuous place as legibly. Indelibly, and 
permanently as the nature of the article (or container) will permit, in such man- 
ner as to indicate to an ultimate purchaser in the United States the English name 
of the country of origin of the article, at the time of importation into the customs 
territory of the United States. Containers of articles excepted from marking shall 
be marked with the name of the country of origin of the article unless the con- 
tainer is also excepted from marking. 
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Section 134.32 of the Customs Regulations Subpart D allows for general excep- 
tions to marking requirements and article © states that Articles that cannot be 
marked prior to shipment to the United States except at an expense economically 
prohibitive of its importation. Conditions described in your letter would allow the 
waiver of marking for each bit. However the outermost cartons as well as the 
hermetically sealed bags must be marked “Made in Taiwan”. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist Melvyn 
Birnbaum at 212-637-7017. 


Rosert B. SwIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


CLA-2 RR:CR:GC 963763 AM 
Category: Classification 
Tariff No. 8207.90.60 


Mr. CHRISTOPHER GARCIA 

KUEHNE & NAGEL, INC. 

8870 Boggy Creek Rd., Ste. 100 
Orlando, FL 32824 


Re: NY F80648 modified; screwdriver bits for handtoois. 


Dear Mr. Garcia: 

This is in reference to NY F80648, issued to you on behalf of Qualtool, Inc., by 
Customs National Commodity Specialist Division, New York, on December 13, 
1999, concerning the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of screwdriver bits for handtools. We have reviewed the 
decision in NY F80648, and have determined that the classification set forth therein, 
is in error. This ruling modifies NY F80648 as to the classification of these goods. 
It does not affect the country of origin marking determination. 


Facts: 


The sample of screwdriver bits provided by the importer consists of hex shank 
insert bits which are one inch long and stamped “60-TR7”. A catalog page was also 
submitted showing 1/4 inch and 7/16 inch hex shank power bits of 1-15/16 inch, 2- 
3/4 inch, 3-1/2 inch and 6 inch lengths and point sizes ranging from 1 to 3. The 
“power” bits have a ball groove in the shank to mate with the spring-loaded metal 
ball inside the power screwdriver. The “insert” bits are to be used in hand held 
magnetic or non-magnetic bit holders that have a notch on the hex shank to allow 
the C-ring in the bit holder to retain the bit in the holder. 

In NY F80648, Customs classified the merchandise in subheading 8207.90.75, 
HTSUS, which provides for “[I]nterchangeable tools for handtools whether or not 
power operated or for machine-tools, . . . and parts thereof: [O]ther interchange- 
able tools, and parts thereof: [O]ther: [N]ot suitable for cutting metal, and parts 
thereof, [Flor handtools and parts thereof.” 
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Issue: 


The correct classification for screwdriver bits for handtools under the HTSUS. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff clas- 
sification is governed by the principles set forth in the General Rules of Interpre- 
tation (GRIs) and, in the absence of special language or context that requires 
otherwise, by the Additional U.S. Rules of Interpretation. The GRIs and the Addi- 
tional U.S. Rules of Interpretation are part of the HTSUS and are to be considered 
statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the 
headings of the tariff schedule and any related section or chapter notes and, 
unless otherwise required, according to the remaining GRIs taken in order. GRI 6 
requires that the classification of goods in the subheadings of headings shall be 
determined according to the terms of those subheadings, any related subheading 
notes and mutatis mutandis, to the GRIs. In interpreting the HTSUS, the Ex- 
planatory Notes (ENs) of the Harmonized Commodity Description and Coding System 
may be utilized. The ENs, although not dispositive or legally binding, provide a com- 
mentary on the scope of each heading, and are generally indicative of the proper inter- 
pretation of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). 

There is no issue at GRI 1, as only heading 8207, HTSUS, is considered. At GRI 
6, the following HTSUS subheadings are under consideration: 


8207 Interchangeable tools for handtools, whether or not power-operated, or 
for machine-tools (for example, for pressing, stamping, punching, tapping, 
threading, drilling, boring, broaching, milling, turning or screwdriving), 
including dies for drawing or extruding metal, and rock drilling or earth 
boring tools; base metal parts thereof: 


8207.90 Other interchangeable tools, and parts thereof: 
Other: 

8207.90.60 For handtools, and parts thereof 

8207.90.75 Other 


Heading 8207 describes interchangeable tools for handtools, whether or not 
power operated. The competing provisions differ at the eight digit level. Thus the 
issue narrows to whether these bits are correctly described as “for handtools, and 
parts thereof” or “other” (than for handtools, and parts thereof). We note that 
these bits are used in power and in non-power handtools. The merchandise is 
therefore classified under the provision correctly specifying the type of tool in 
which the bits are used. 


Holding: 


The hex shank power and insert bits are classified in subheading 8207.90.60, 
HTSUS, the provision for “[IJnterchangeable tools for handtools whether or not 
power operated or for machine-tools, . . . and parts thereof: [O]ther interchange- 
able tools, and parts thereof: [O]ther: [NJot suitable for cutting metal, and parts 
thereof, [Flor handtools and parts thereof.” 


Effect on Other Rulings: 


NY F80648, issued December 13, 1999, is modified in accordance with this ruling. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND TREAT- 
MENT RELATING TO TARIFF CLASSIFICATION OF SNAPEE™ 
WRISTBANDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a ruling letter and treat- 
ment relating to the tariff classification of Snapee™ wristbands. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is proposing to revoke a ruling letter relating to 
the tariff classification of Snapee™ wristbands under the Harmonized 
Tariff Schedule of the United States (HTSUS). Similarly, Customs 
proposes to revoke any treatment previously accorded by it to sub- 
stantially identical merchandise that is contrary to the position set 
forth in this notice. Comments are invited on the correctness of the 
intended actions. 


DATE: Comments must be received on or before May 4, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs 


Service, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Comments submitted may be inspected at the same address during 
regular business hours. 


FOR FURTHER INFORMATION CONTACT: Teresa Frazier, Com- 
mercial Rulings Division (202) 927-2511. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103—182, 107 Stat. 2057) (hereinafter “Title V1”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility”. These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
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tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. $1484) the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(¢)(1)), 
as amended by section 623 of Title VI, this notice advises interested 
parties that Customs intends to revoke a ruling letter relating to the 
tariff classification of Snapee™ wristbands. Although in this notice 
Customs is specifically referring to New York (NY) F84529, dated 
April 6, 2000 (Attachment A); this notice covers any rulings on this 
merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing 
databases for rulings in addition to the ones identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (/.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to 
this notice, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Any person involved in substan- 
tially identical transactions should advise Customs during this notice 
period. An importer’s failure to advise Customs of substantially iden- 
tical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 

In NY F84529, Customs classified a Snapee™ wristband within sub- 
heading 6217.10.9530, HTSUS, which provides for “other made up 
clothing accessories; parts of garments or of clothing accessories, other 
than those of heading 6212: Accessories: Other: Other, of man-made 
fibers.” Based on our analysis of the scope of the terms of heading 
6217, HTSUS, and heading 7117, HTSUS, the Legal Notes, and the 
Explanatory Notes, we now believe Snapee™ wristbands are classifi- 
able within subheading 7117.19.90, HTSUS, which provides for “imi- 
tation jewelry: Of base metal, whether or not plated with precious 
metal: Other: Other: Other”. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
F84529 and any other ruling not specifically identified, that is con- 
trary to the position set forth in this notice, to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
proposed HQ 964475 (Attachment B). 
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Additionally, pursuant to 19 U.S.C. 1625(c) (2), Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. Before taking this action, consideration 
will be given to any written comments timely received. 


Dated: March 20, 2001. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


April 6, 2000 
CLA-2-62:RR:NC:3:353 F84529 
Category: Classification 
Tariff No. 6217.10.9530 


Ms. Beto Morris 

SERRA INTERNATIONAL, INC. 

One Exchange Place, Suite 401 
Jersey City, NJ 07302 


Re: The classification of novelty bracelets from China. 


Dear Ms. Morris: 

In your letter dated March 17, 2000, on behalf of Innovative Fragrance solu- 
tions, you requested a tariff classification ruling. 

The submitted sample is called a Snapee™ Wristband. The wristband is com- 
posed of woven 100% polyester fabric with an inner core of thin steel spring plate, 
which allows the item to be worn around the wrist. The item is marketed as a 
“Comforting Aromatherapy band” and the literature states, “Using a unique mi- 
croscopic bubble system, this easy to wear Snapee™ Wristband provides the user 
with a continuous ‘halo effect’ of fragrance for days. Unused, the band will retain 
the essential oils indefinitely. Lightly slap the back of the wrist with the Snapee™ 
(1). The band will automatically wrap around the wrist and activate (2).” The item 
will be imported non-scented, and the fragrance(s) will be added in the United States. 

The textile fabric imparts the essential character of the item. The item is deco- 
rative, is worn on the wrist as an item of personal adornment, and is similar to 
jewelry. Chapter 71 Note 3 (g) to the Harmonized Tariff Schedule of the United 
States (HTS), states “This chapter does not cover: (g) Goods of section XI (textiles 
and textile articles).” Therefore, the goods are precluded from classification in this 
chapter as imitation jewelry. 

The applicable subheading for the Snapee™ Wristband will be 6217.10.9530, 
Harmonized Tariff Schedule of the United States (HTS), which provides for “Other 
made up clothing accessories; parts of garments or of clothing accessories, other 
than those of heading: Accessories: Other:Other, Of man-made fibers.” The rate of 
duty will be 15% ad valorem. 

The Snapee™ Wristband falls within textile category designation 659. Based 
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upon international textile trade agreements products of China are subject to quota 
and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa status 
are the result of international agreements that are subject to frequent renegotia- 
tions and changes. To obtain the most current information, we suggest that you 
check, close to the time of shipment, the U.S. Customs Service Textile Status 
Report, an internal issuance of the U.S. Customs Service, which is available at the 
Customs Web site at www.customs.gov. In addition, the designated textile and 
apparel categories may be subdivided into parts. If so, visa and quota requirements 
applicable to the subject merchandise may be affected and should also be verified 
at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist Ken- 
neth Reidlinger at 212-637-7084. 


Ropert B. SwiERUPSKI, 
Director, 
National Commodity Specialist Division. 


] 


[ATTACHMENT B} 


CLA-2 RR:CR:GC 964475 TF 
Category: Classification 
Tariff No. 7117.19.90 


Ms. Beto Morris, 

SERRA INTERNATIONAL, INC. 

One Exchange Place, Suite 401 
Jersey City, NJ 07302 


Re: Snapee™ wristband bracelets; Reconsideration of NY F84529 


Dear Ms. Morris: 

This letter is in reference to NY F84529 issued to you on April 6, 2000, by the 
Director, National Commodity Specialist Division, concerning the classification of 
the Snapee™ wristband, under the Harmonized Tariff Schedule of the United 
States (HTSUS). In NY F84529, it was determined that the Snapee™ wristband 
was classified in subheading 6217.10.95.30, HTSUS, which provides for “other 
made up clothing accessories; parts of garments or of clothing accessories, other 
than those of heading 6212: Accessories: Other: Other, of man-made fibers.” We 
have reviewed this ruling and determined that the classification provided is incor- 
rect. This ruling sets for the correct classification. 


Facts: 


Made in China, the Snapee™ wristband measures approximately 9.5 inches and 
is composed of 100% light green colored, polyester fabric with an inner core of thin, 
spring steel plate which allows the item to be worn around an individual’s wrist by 
application of a light tap of the article against the back of the wearer’s wrist. 

The item is marketed as a “Comforting Aromatherapy Band” along with its 
literature, both of which are packaged in a clear, plastic-sleeved container. 

The wristband is imported non-scented, and essential oil fragrances, which con- 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 14, APRIL 4, 2001 


sist of lavender, pine needle and geranium, are applied after importation into the US. 

The marketing brochure states that by “using a unique microscopic bubble 
system, this easy to wear Snapee™ wristband provides the user with a continuous 
‘halo effect’ of fragrance for days.” It adds, “Unused, the band will retain the 
essential oils indefinitely.” 


£ssue: 


Whether the Snapee™ wristband is classifiable as imitation jewelry within head- 
ing 7117, HTSUS, or as a clothing accessory in heading 6217, HTSUS. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). 
GRI 1, HTSUS, provides that classification shall be determined according to the 
terms of the headings and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, HTSUS, and if the 
headings or notes do not require otherwise, the remaining GRIs 2 through 6, 
HTSUS, may be applied. 

[he Harmonized Commodity Description and Coding System Explanatory Notes 
(ENs) official interpretation of the Harmonized System at the international level. 
The ENs, although not dispositive, provide a commentary on the scope of each 
heading of the HTSUS. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


b217 Other made up clothing accessories; 
parts of garments or of clothing 
accessories, other than those of 
heading 6212 


O17 


6217.10 Accessories 
Other 


6217.10.95 Other 


Of man-made fibers 


Imitation jewelry: 
Of base metal, whether or not plated with 
precious metal: 


Other 
Other 
7117.19.90 Other 


f 


The Snapee™ 


wristband is comprised of polyester material with an inner thin 
plate of steel material which provides the wristband shape to fit around the wearer’s 
wrist. GRI 1 provides that an article is classified according to the terms of the 
headings and any relative section or chapter notes and, provided such headings or 
notes do not otherwise require, according to GRIs 2 through 6. The subject article 
is comprised of a steel band and decorative polyester fabric. Since it is to be worn 
as a bracelet, it is potentially described by two headings, 6217 and 7117. Therefore, 
we must consider relevant section and chapter notes and the ENs. 

Heading 6217 provides for “other made up clothing accessories; parts of gar- 
ments or of clothing accessories.” EN 62.17 indicates that heading 6217 provides 
for “made up textile clothing accessories, other than knitted or crocheted, not 
specified or included in other headings of this Chapter or elsewhere in the No- 
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menclature.” See EN 62.17 at 939. Thus, this heading is a “basket” provision, 
which is appropriate “only when there is no [other] tariff category which covers 
the merchandise more specifically.” See Apex Universal, Inc., v. United States, CIT 
Slip Op. 98-69 (May 21, 1998). Therefore, we will first address the other compet- 
ing provision, heading 7117, HTSUS. 

Heading 7117 provides for “imitation jewelry”. Imitation jewelry is defined in 
Note 11, Chapter 71 as: 


“articles of jewelry within the meaning of paragraph (a) of note 9, not incor- 
porating natural or cultured pearls, precious or semiprecious stones (natural, 
synthetic or reconstructed) nor (except as plating or as minor constituents) 
precious metal or metal clad with precious metal.” 


Articles of jewelry are described in Note 9 to Chapter 71, in pertinent part, as follows: 


a) “any small objects of personal adornment (gem-set or not) (for example, 
rings, bracelets, necklaces, brooches, earrings, watch chains, fobs, pendants, 
tie pins, cuff links, dress studs, religious or other medals and insignia)” 


The subject wristband is jewelry, that is a small article of personal adornment, with- 
in the meaning of Note 9 to Chapter 71. It also meets the terms of Note 11 of 
Chapter 71, as an article of imitation jewelry. See HQ 088126, dated January 10, 1991, 
and HQ 08 dated February 15, 1991. Therefore, the wristband is provided eo 
nomine in heading 7117. 


Heading 6217, other made up clothing accessories, is less specific, and is not 


appropriate where another heading describes the good. See EN 62.17, discussed 


above. Classification of the wristband in heading 6217 is therefore excluded. 

The addition of essential oils after importation is not relevant in this case. See 
Sherwin-Williams Co. v. U.S., 38 CCPA 138, 18, C.A.D. 432 (1950). It is well settled 
goods are classified in their condition as imported: Not what the article is made 
into after importation, except where classification is dependent on use. See Leonard 
Levin Co. v. U.S., 27 CCPA 101,105, C.A.D. 677 (1958 


Holding: 

At GRI 1, the Snapee™ wristband is classifiable within subheading 7117.19.90, 
which provides for “imitation jewelry: Of base metal, whether or not plated with 
precious metal: Other: Other: Other”. 


Effect on Other Rulings: 


NY F84529 is revoked 
JOHN DURANT, 
Director, 


Commercial Rulings Division 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 01-30) 


ELKEM METALS Co.; AMERICAN ALLoys, INc.; APPLIED INDUSTRIAL MATERIALS 
Corp.; AND CC METALS & ALLoys, INC., PLAINTIFFS/PLAINTIFF-INTERVENORS, 
AND GLOBE METALLURGICAL, INC., PLAINTIFF-INTERVENOR Uv. UNITED STATES 
OF AMERICA, DEFENDANT, AND FERROATLANTICA DE VENEZUELA; GENERAL Mo- 
rors Corp.; ASSOCIACAO BRASILEIRA DOS PRODUCTORES DE FERROLIGAS E DE 
Sitico METALICO, ET AL.; AND RoNLY Houpinas, LTD., ET AL., DEFENDANT- 


INTERVENORS 
Consol. Court No. 99—10—00628 


Domestic producers of ferrosilicon moved for preliminary injunctions to enjoin 
the liquidation of entries of ferrosilicon from Brazil, China, Kazakhstan, Russia, 
Ukraine, and Venezuela pending resolution of action challenging United States 
International Trade Commission’s (“ITC”) reconsideration and reversal of certain 
final affirmative material injury determinations, which resulted in the rescission 
by the United States Department of Commerce of the antidumping and 
countervailing duty orders previously covering the subject entries. The ITC and 
defendant-intervenors challenged petitioners’ allegations with respect to each of 
the four prongs of the test for preliminary injunction. The Court of International 
Trade, Eaton, J., held that petitioners had failed to meet their burden and were, 
therefore, not entitled to preliminary injunctive relief. e 


[Plaintiffs’ and Plaintiff-Intervenor’s motions denied.] 


(Decided March 15, 2001) 


Baker Botts L.L.P. (William D. Kramer, Kirk K. Van Tine, Martin Schaefermeier 
and Samuel J. Waldon); * Eckert Seamans Cherin & Mellott, LLC (Dale Hershey 
and Mary K. Austin), for Plaintiff Elkem Metals Company. 

Doepken, Keevican & Weiss (Gordon W. Schmidt), for Plaintiff American Alloys, Inc 

Altheimer & Gray (Theodore J. Low), for Plaintiff Applied Industrial Materials 
Corporation. 

Arent Fox Kintner Plotkin & Kahn, PLLC (Stephen L. Gibson, George R. Kucik, 
and Nada S. Sulaiman), for Plaintiff CC Metals and Alloys, Inc. 

Dangel & Fine, LLP (Edward T. Dangel, III, Michael K. Mattchen, and Jonathan 
L. Glover), for Plaintiff-Intervenor Globe Metallurgical, Inc. 

Lyn M. Schlitt, General Counsel, United States International Trade Commis- 
sion; James A. Toupin, Deputy General Counsel, United States International 


Verner, Liipfert, Bernhard, McPherson and Hand, Chartered has been 


substituted as attorney of record 
for Plaintiff Elkem Metals Company in place of Baker Botts L.L.P. 
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Trade Commission (Marc A. Bernstein), for Defendant. 

Kaye, Scholer, Fierman, Hays & Handler, LLP (Julie C. Mendoza, Donald B. 
Cameron, R. Will Planert, and Margaret E. Scicluna), for Defendant-Intervenor 
Ferroatlantica de Venezuela. 

Hogan & Hartson L.L.P. (Mark S. McConnell and Jonathan J. Engler), for 
Defendant-Intervenor General Motors Corporation. 

Dorsey & Whitney LLP (Philippe M. Bruno and Kevin B. Bedell), for Defendant- 
Intervenors Associacao Brasileira dos Productores de Ferroligas e de Silico Metalico, 
Companhia Brasileira Carbureto de Calcio-CBCC, Companhia de Ferroligas de 
Bahia-FERBASA, Nova Era Silicon S/A, Italmagnesio S/A-Industria e Comercio, 
Rima Industrial S/A, and Companhia Ferroligas Minas Gerais-Minasligas. 

Aitken Irvin Berlin & Vrooman, LLP (Bruce Aitken, Kieran Sharpe, and Virginie 
Lecaillon), for Defendant-Intervenors Ronly Holdings, Ltd., Cheliubinski 
Electrometalurgical Works, Kuznetsk Ferroalloy Works, Stakhanov Ferroalloy 
Works, and Zaporozhye Ferroalloy Works. 


MEMORANDUM OPINION 

Eaton, Judge: Plaintiffs Elkem Metals Company (“Elkem”), Ameri- 
can Alloys, Inc. (“American Alloys”), Applied Industrial Materials Cor- 
poration (“AIMCOR?”), and CC Metals and Alloys, Inc. (“CC Metals”), 
and Piaintiff-Intervenor Globe Metallurgical, Inc. (“Globe”) (collectively, 
“Petitioners”), move for preliminary injunctions to enjoin liquidation 
of entries pending a final decision on the merits of the underlying 
action. The court has the power to grant the requested relief. See 28 
U.S.C. § 1585 (1994); 28 U.S.C. § 2643(c)(1); see also The All Writs Act, 
28 U.S.C. § 1651(a).! However, this Court, for the reasons set forth 
below, denies Petitioners’ motions 


BACKGROUND 

The present motions were made in the context of a challenge to the 
United States International Trade Commission’s (“ITC”) reconsidera- 
tion and reversal of its final affirmative material injury determina- 
tions in antidumping investigations Nos. 731-TA-566—570 and 731-TA- 
641 (Final) covering ferrosilicon’ from Brazil, China, Kazakhstan, 
Russia, Ukraine, and Venezuela, and countervailing duty investiga- 
tion No. 303-TA-23 (Final) covering ferrosilicon from Venezuela. 

The ITC issued the original injury determinations, whose reconsid- 
eration and reversal are the subject of the underlying dispute, in 
1993 and 1994, shortly after the United States International Trade 
Administration (“ITA”) found that ferrosilicon from Brazil, China, 
Kazakhstan, Russia, Ukraine, and Venezuela was being sold in the 


Petitioners have asserted jurisdiction under 28 U.S.C. § 1581(c) and move for injunctive relief pursuant to 
19 U.S.C. § 1516a‘c)(2) (1994). Two points should be noted. First, the Court need not and does not address, at this 
time, the question of whether jurisdiction is properly invoked under § 1581(c), rather than § 1581(i). See Shree 
Rama Enters. v. United S 21 CIT 1165, 1166, 983 F. Supp. 192, 194 (1997) (“The court has jurisdiction under 
28 U.S.C. § 1581 (1994). It is unnecessary to specify whether § 1581(c) or § 1581(i) applies, as the court is not 
granting the requested relief.”); see also Shakeproof Indus. Prods. Div. of Ill. Tool Works, Ine. v. United States, 
104 F.3d 1309, 1313 (Fed. Cir. 1997). Second, any references to the antidumping and countervailing duty statute 
are to the current version, as amended by the Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 
(1994) (“URAA”). It should not, however, be inferred that the amendments made to the statute by the URAA apply 
to the merits of the underlying action, as the Court does not reach this issue 


~ Ferrosilicon is an iron alloy used in the production of steel and cast iron. See Ferrosilicon from Brazil 
Kazakhstan, People’s Republic of China, Russia, Ukraine, and Venezuela, 64 Fed. Reg. 51,097, 51,097 (Sept. 21, 
1999) 
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United States at less than fair value, and that the Venezuelan gov- 
ernment was subsidizing ferrosilicon sales. Based on the final deter- 
minations of the ITA and ITC, the United States Department of Com- 
merce (“Commerce”) issued antidumping orders against ferrosilicon 
from Brazil, China, Kazakhstan, Russia, Ukraine, and Venezuela, and 
a countervailing duty order against ferrosilicon from Venezuela. See 
Antidumping Duty Order: Ferrosilicon From Brazil, 59 Fed. Reg. 11,769 
(Mar. 14, 1994); Antidumping Duty Orders: Ferrosilicon From Ven- 
ezuela and the Russian Federation, 58 Fed. Reg. 34,243 (June 24, 
1993); Final Affirmative Countervailing Duty Determination: 
Ferrosilicon From Venezuela; and Countervailing Duty Order for Cer- 
tain Ferrosilicon From Venezuela, 58 Fed. Reg. 27,539 (May 10, 1993), 
amended by 58 Fed. Reg. 36,394 (July 7, 1993); Antidumping Duty 
Orders: Ferrosilicon From Kazakhstan and Ukraine, 58 Fed. Reg. 
18,079 (Apr. 7, 1993), amended by 60 Fed. Reg. 64,018 (Dec. 13, 1995); 
Antidumping Duty Order: Ferrosilicon From the People’s Republic of 
China, 58 Fed. Reg. 13,448 (Mar. 11, 1993). 

The imposition of these orders remained unchallenged until 1998, 
when certain Brazilian ferrosilicon producers petitioned the ITC to 
institute a review of its final affirmative material injury determina- 
tion as to ferrosilicon from that country. The petition alleged that a 
recently disclosed price-fixing conspiracy among certain domestic 
manufacturers, and its consequent distortion of the price data pre- 
sented to the ITC during its original material injury investigations, 
constituted “changed circumstances” sufficient to warrant review pur- 
suant to 19 U.S.C. § 1675(b). See Ferrosilicon From Brazil, China, 
Kazakstan [sic], Russia, Ukraine, and Venezuela, 63 Fed. Reg. 27,747, 
27,747 (May 20, 1998). On July 28, 1998, the ITC instituted the re- 
quested changed circumstances review and, further, self-initiated 
changed circumstances reviews of the other related final affirmative 
material injury determinations, i.e., those pertaining to ferrosilicon 
from China, Kazakhstan, Russia, Ukraine, and Venezuela. See 
Ferrosilicon From Brazil, China, Kazakhstan, Russia, Ukraine, and 
Venezuela, 63 Fed. Reg. 40,314 (July 28, 1998). 

In May 1999, the ITC suspended these changed circumstances re- 
views and proceeded to “reconsider” its original determinations. See 
Ferrosilicon From Brazil, China, Kazakhstan, Russia, Ukraine, and 
Venezuela, 64 Fed. Reg. 28,212 (May 25, 1999); see also USITC Pub. 
3218, at 6 (Aug. 1999) (concluding that “reconsideration” was “a more 
appropriate procedure for review of the original determinations”). 
Thereafter, the ITC reversed its original affirmative material injury 
determinations ab initio and issued a negative injury determination 
as to each of the original investigations. See Ferrosilicon From Bra- 
zil, China, Kazakhstan, Russia, Ukraine, and Venezuela, 64 Fed. Reg. 
47,865 (Sept. 1, 1999); see generally USITC Pub., at 1. Thus, the ITC 
concluded, on reconsideration, that the domestic industry had never 
been materially injured, or threatened with material injury, by rea- 
son of the unfairly priced and subsidized imports. See Ferrosilicon 
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From Brazil, Kazakhstan, People’s Republic of China, Russia, Ukraine, 
and Venezuela, 64 Fed. Reg. 51,097, 51,098 (Sept. 21, 1999); see also 
USITC Pub., at 4. 

In accordance with the ITC’s action, Commerce “rescinded” the an- 
tidumping and countervailing duty orders covering the subject im- 
ports. See Ferrosilicon From Brazil, Kazakhstan, People’s Republic of 
China, Russia, Ukraine, and Venezuela, 64 Fed. Reg. at 51,098 (ex- 
plaining that ITC’s negative injury determinations on reconsidera- 
tion had “rendered [the orders] legally invalid from the date of issu- 
ance”). In conjunction with this rescission, Commerce terminated all 
related administrative reviews, see id., and instructed Customs to 
liquidate all unliquidated entries.* See id. at 51,099. 

Thereafter, domestic ferrosilicon producers brought individual suits 
separately challenging the actions of the ITC and Commerce. The 
suits against the ITC were consolidated, as were those against Com- 
merce. The former consolidated action is currently before the Court.‘ 
Petitioners have, in the interim, made the instant motions, seeking 
to enjoin liquidation of the subject entries. 

The ITC and Defendant-Intervenors, Ferroatlantica de Venezuela 
(“Ferroven”); General Motors Corporation (“GM”); Associacao Brasileira 
dos Productores de Ferroligas e de Silico Metalico, Companhia 
Brasileira Carbureto de Calcio-CBCC, Companhia de Ferroligas de 
Bahia-FERBASA, Nova Era Silicon S/A, Italmagnesio S/A-Industria e 
Comercio, Rima Industrial S/A, and Companhia Ferroligas Minas 


Gerais-Minasligas (collectively “ABRAFE, et al.”); and Ronly Holdings, 
Ltd., Cheliubinski Electrometalurgical Works, Kuznetsk Ferroalloy 
Works, Stakhanov Ferroalloy Works, and Zaporozhye Ferroalloy 
Works (collectively “Ronly, et al.”), oppose these motions, contending 
that Petitioners have failed to make the requisite showings for the 
grant of the requested relief. 


DISCUSSION 

Injunctive relief is an “extraordinary remedy,” to be granted spar- 
ingly. Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982); FMC 
Corp. v. United States, 3 F.3d 424, 427 (Fed. Cir. 1993); PPG Indus., 
Inc. v. United States, 11 CIT 5, 6 (1987). The movant bears the burden 
of establishing that: (1) absent the requested relief, it will suffer im- 
mediate irreparable harm; (2) there exists in its favor a likelihood of 
success on the merits; (3) the public interest would be better served 
by the requested relief; and (4) the balance of the hardships on all 
parties tips in its favor. S. J. Stile Assocs., Ltd. v. Snyder, 646 F.2d 
522, 525 (C.C.P.A. 1981); accord Zenith Radio Corp. v. United States, 
710 F.2d 806, 809 (Fed. Cir. 1983); Bomont Indus. v. United States, 10 


* Excepted from these instructions were all entries of ferrosilicon from Venezuela, which were, and remain, 
the subject of a previously granted preliminary injunction. See AIMCOR v. United States, 23 CIT __, 83 F. Supp 
2d 1293 (1999) 


‘The latter action, Consol. Court No. 99-10-00660, is stayed pending resolution of the merits of the case at bar 
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CIT 431, 434, 638 F. Supp. 1334, 1337 (1986). The court in its analysis 
of these factors employs a “sliding scale,” see Chilean Nitrate Corp. v. 
United States, 11 CIT 538, 539 (1987), and, consequently, need not 
assign to each factor equal weight. See FMC Corp., 3 F.3d at 427 (“Ifa 
preliminary injunction is granted by the trial court, the weakness of 
the showing regarding one factor may be overborne by the strength 
of the others. . . . [Conversely], the absence of an adequate showing 
with regard to any one factor may be sufficient, given the weight or 
lack of it assigned the other factors, to justify [its] denial.”). Notwith- 
standing, the crucial element is that of irreparable injury. Natl Hand 
Tool Corp. v. United States, 14 CIT 61, 65 (1990); Bomont, 10 CIT at 
437, 638 F. Supp. at 1340 (“Failure of an applicant to bear its burden 
of persuasion on irreparable harm is ground to deny a preliminary 
injunction, and the court need not conclusively determine the other 
criteria.”); see also Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 
506-07 (1959) (“The basis of injunctive relief in the federal courts has 
always been irreparable harm and inadequacy of legal remedies.”). 
The Court, having considered the requisite factors, concludes that 
Petitioners have not made a clear showing that they are entitled to 
the requested relief. 


I. Irreparable Harm 

Petitioners advance three grounds for a finding of irreparable harm. 
First, Petitioners maintain that they have suffered “specific competi- 
tive injury and substantial adverse operating results as a result of 
the Reconsideration Determinations” (Elkem’s Mem. Supp. Mot. Pre- 
lim. Inj. at 4), and that they will continue to suffer such “grievous, 
immediate and irreparable economic injury” (/d. at 1) in the absence 
of injunctive relief. Second, Petitioners, citing AJMCOR v. United 
States,23 CIT __,83 F. Supp. 2d 1293 (1999), contend that “this [c]ourt 
has already found... that [they] would be irreparably harmed if they 
are deprived of the remedial effects of the antidumping and 
[countervailing duty] statutes|, that is, if] entries of subject ferrosilicon 
are liquidated without assessment of antidumping and countervailing 
duties while this case is pending, yet plaintiffs ultimately prevail on 
the merits.” Ud. at 4.) Third, CC Metals asserts that the ITC’s recon- 
sideration determinations violated the due process guarantees of the 
Fifth Amendment (CC Metals’ Mem. Supp. Mot. Prelim. Inj. at 12), 
and further claims that “[w]hen an alleged deprivation of a constitu- 
tional right is involved, most courts hold that ‘no further showing of 
irreparable harm is necessary.” (Jd. at 11-12 (citation omitted).) The 
Court addresses each argument in turn. 


A. Economic Harm 


In support of their first argument, Petitioners have submitted three 
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affidavits and a declaration, together with several exhibits,* and, in 
sum, allege the following: (1) an increase in the volume of ferrosilicon 
imports since the rescission of the relevant orders (Elkem’s Mem. 
Supp. Mot. Prelim. Inj. at 5; Burrows Aff. J 9); (2) the existence of a 
“heavy downward pressure on domestic prices” (Elkem’s Mem. Supp. 
Mot. Prelim. Inj. at 6 (citing Burrows Aff. J 11)); (3) an overall drop, 
from the third quarter of 1999 to the first quarter of 2000, in the 
average unit value of Plaintiffs’ quarterly requirements contracts with 
steel producers for the sale of 75 percent ferrosilicon, as well as for 
certain Plaintiffs’ quarterly requirements contracts with steel pro- 
ducers for the sale of 50 percent ferrosilicon (Elkem’s Mem. Supp. 
Mot. Prelim. Inj. at 6 n.14; Burrows Aff. J 16); (4) “sales losses” on the 
part of Elkem (Elkem’s Mem. Supp. Mot. Prelim. Inj. at 8 n.18 (citing 
Kvernmo Aff. | 13)) and a decline in the volume of CC Metals’ and 
AIMCOR’s sales of 75 percent ferrosilicon to steel producers in the 
first quarter of 2000, as compared to the companies’ average quar- 
terly volumes in 1999 (Elkem’s Mem. Supp. Mot. Prelim. Inj. at 9 
nn.20—21 (citing Burrows Aff. J 18 n.40, J 19 n.42)); and (5) that Ameri- 
can Alloys has been rendered bankrupt as a “direct result” of the 
ITC’s determinations on reconsideration (Elkem’s Mem. Supp. Mot. 
Prelim. Inj. at 7). In closing their argument with respect to economic 
harm, Petitioners quote from the affidavit of Dr. James C. Burrows: 


In the face of the depressive effect of potential subject imports sold 


at unfair prices, future domestic prices are likely to remain low and 
perhaps weaken further. . . . The plaintiffs will not be able to re- 
claim critically diminished margins on ferrosilicon sold during this 
period of depressed prices. Lost employment cannot be recaptured. 
The injury that plaintiffs are suffering is clearly immediate and ir- 
reparable. Only restoration of the suspension of liquidation will halt 
this severe, immediate, and irreparable damage to domestic producers. 


(Elkem Mem. Supp. Mot. Prelim. Inj. at 9-10 (quoting Burrows Aff. J 
21) (ellipsis and added emphasis in original).) 

While Petitioners arguably present a claim of past and even present 
financial losses, as to the future such statements are speculative and 
conclusory, and cannot provide the basis for a finding of irreparable 
injury. That the harm is irreparable cannot be determined by sur- 
mise. See Techsnabexport, Ltd. v. United States, 16 CIT 420, 428, 795 
F. Supp. 428, 437 (1992) (“The court may not grant preliminary relief 
based upon unsupported allegations. .. . Allegations of harm to po- 


’ Globe relies on the arguments set forth in Elkem’s Memorandum in Support of Motion for Preliminary 
Injunction with respect to, inter alia, its burden on the showing of irreparable harm. (Globe’s Mem. Supp. Mot. 
Prelim. Inj. at 1.) However, none of the affidavits submitted by Elkem, or any of the exhibits attached thereto, refer 
to Globe's ferrosilicon operations, and Globe has failed to submit any independent evidence of the alleged 
economic harm. See Chilean Nitrate, 11 CIT at 541 (noting, in its conclusion that plaintiff had failed to show 
likelihood of irreparable harm, the lack of “marketing studies, written financial data or other hard evidence of 
the serious permanent harm which would result from denial of the injunction”); Tropicana Prods., Inc. v. United 
States, 3 CIT 171, 176 (observing absence of “facts or figures,” which rendered claim of irreparable injury “specu- 
lative, at best,” and thus insufficient to warrant injunctive relief), amended in part by 3 CIT 240 (1982). 
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tential future business relations are too speculative to constitute ir- 
reparable harm.”); Nat’ Hand Tool, 14 CIT at 66 (“[W]here irrepa- 
rable injury is not demonstrated by ‘probative evidence’ a prelimi- 
nary injunction should be denied.”) (quoting Am. Inst. for Imported 
Steel, Inc. v. United States, 8 CIT 314, 318, 600 F. Supp. 204, 209 
(1984)); Nat'l Corn Growers Ass’n v. Baker, 9 CIT 468, 471 & n.4 (1985). 
Furthermore, much of Petitioners’ evidence is controverted by the 
ITC and Defendant-Intervenors, and is, in large part, presented by 
interested parties. See Shree Rama Enters. v. United States, 21 CIT 
1165, 1167, 983 F. Supp. 192, 195 (1997) (“[Alffidavits submitted by 
interested parties are weak evidence, unlikely to justify a prelimi- 
nary injunction.”). 

Even assuming that certain such evidence were probative, i.e., that 
there exists adequate proof of a surge in the absolute volume of the 
subject imports; a decline in the domestic price of such goods; a drop 
in the volume and profitability of certain quarterly domestic sales; 
and some lost sales, the claimed injury fails to rise to the level of 
irreparable harm. Economic injury of the kind claimed here is “not 
necessarily ‘irreparable.” Neenah Foundry Co. v. United States, 24 
CIT _,__, 86 F. Supp. 2d 1308, 1313 (2000). Irreparable injury is 
harm for which there exists no adequate remedy at law: See Heart- 
land By-Prods., Inc. v. United States, 23 CIT __,__, 74 F. Supp. 2d 
1324, 1330 (1999); Manufacture de Machines du Haut-Rhin v. von Raab, 
6 CIT 60, 64, 569 F. Supp. 877, 881 (1983); see also Stile, 646 F.2d at 
525 (referring to irreparable injury standard as one which requires 
proof of “a viable threat of serious harm which cannot be undone”). As 
Petitioners, by this action, are pursuing a remedy for the financial 
injury of which they complain (that is, the reimposition of antidump- 
ing and countervailing duties), their allegations of irreparable harm 
are severely undermined. See Sampson v. Murray, 415 U.S. 61, 90 
(1974). Moreover, this court has in several prior opinions declined to 
find irreparable injury on the basis of financial losses similar to those 
alleged herein. See, e.g., Neenah, 24 CIT at ___, 86 F. Supp. 2d at 1313; 
Timken Co. v. United States, 11 CIT 504, 507-08, 666 F. Supp. 1558, 
1560-61 (1987) (finding that evidence of “dramatic increase” in vol- 
ume of imports, lower prices, lost sales, “several million dollars in 
lost revenue,” and first quarter losses which surpassed annual oper- 
ating profits, even if “documented and uncontroverted,” failed to es- 
tablish irreparable harm); Bomont, 10 CIT at 436, 638 F. Supp. at 
1339 (finding that evidence of competitive difficulties, decline in sales, 
and net losses “fail[ed] to support the thesis that lack of suspension of 
liquidation during the pendency of th[e] action, in the hope of ulti- 
mate administrative imposition of any antidumping duty, wlould] cause 
the plaintiff irreparable injury”); see also Natl Hand Tool, 14 CIT at 
66 (stating that evidence showed merely “the usual harm of a com- 
petitive market,” and was thus insufficient to constitute irreparable 
harm). Petitioners, in essence, invite the Court to find that the evi- 
dence proffered demonstrates past and present economic injury, and 
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to transform such a finding into a prediction of irreparable harm. 
This feat of judicial legerdemain the Court cannot perform. See, e.g., 
Neenah, 24 CIT at __, 86 F. Supp. 2d at 1311-13 (finding that unre- 
futed testimony, and an affidavit asserting possible future decline in 
prices of subject imports, “drastic” price disparity, offers of sales of 
subject merchandise at prices below domestic producers’ costs of pro- 
duction, loss of “significant sales,” anticipated “greater losses” in rev- 
enue and profits, and underutilized capacity to produce the subject 
merchandise in the exporting country, did not constitute irreparable 
injury). 

As to American Alloys’ bankruptcy, the Court is not persuaded that 
its Chapter 11 filing was a “direct result” of the ITC’s actions. Peti- 
tioners, citing to the affidavit of Mr. Michael J. Farrell, a director of 
American Alloys, claim that “U.S. prices fell . . . and the company 
could not continue to operate its 75 percent commodity-grade 
ferrosilicon furnace.” (Elkem’s Mem. Supp. Mot. Prelim. Inj. at 7; 
Farrell Aff. | 13.) Petitioners further state that American Alloys shut 
down this furnace in October 1999, and, “after considering the likely 
future price trend and its future cash flow” (Elkem’s Mem. Supp. Mot. 
Prelim. Inj. at 7 (citing Farrell Aff. 7 15)), filed for bankruptcy on 
January 26, 2000. However, as acknowledged by CC Metals, “the 
market’s downward pricing trend . .. began in early 1999 as a result 
of a decline in world-wide steel production.” (CC Metals’ Mem. Supp. 
Mot. Prelim. Inj. at 10.) Petitioners further report that “demand soft- 
ened due to declines in U.S. iron and steel production and the dis- 
placement of some ferrosilicon consumption by substitute products 
such as silicon carbide and silicomanganese” (Elkem’s Ex. 1, at 7 n.24), 
and that such declines began in early 1997 and continued into 1998. 
(Id., at 6 n.24.) Moreover, Petitioners concede that operating income 
had begun to fall in 1997 and 1998, also as a result of the weakened 
demand and price pressure caused by substitute products and the 
decline in iron and steel production (Elkem’s Ex. 1, at 7-8), and that 
the “closure of American Alloys ... was caused by the[se] earlier price 
declines.” (Burrows Aff. ] 14.) Indeed, Mr. Farrell says that “[t]he 
large influx of Chinese silicon carbide imports caused U.S. ferrosilicon 
prices to begin to deteriorate. ...The [average unit value] of Ameri- 
can Alloys’ ferrosilicon sales eroded . .. and [its] operating income 
slipped.” (Farrell Aff. J 8.) Consequently, Petitioners fail to establish 
that American Alloys’ Chapter 11 status is the result of competition 
from the subject imports liquidated without the assessment of duties. 
See Armco, Inc. v. United States, 6 CIT 111, 116, 570 F. Supp. 51, 56 
(1983) (noting, in its negative conclusion with respect to irreparable 
harm, plaintiffs’ failure to “establish a nexus between the lost sales 
and the failure to impose dumping duties”); Timken, 11 CIT at 508, 
666 F. Supp. at 1561. Nor have Petitioners explained how irreparable 
harm would result from a denial of the requested relief. See Bomont, 
10 CIT at 436, 638 F. Supp. at 1338 (noting plaintiff’s failure to estab- 
lish how permitting subject imports to enter U.S. market “without 
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the possibility of offsetting dumping duties will prevent [it] from re- 
covering profitability, prolong its period of losses, deprive it of work- 
ing capital, and threaten its very existence”). Petitioners merely claim 
that, “[i]Jf antidumping and [countervailing duty] reliefis restored and 
market prices improve, American Alloys may be able to restart pro- 
duction, bring back its laid-off workers and emerge from the Chapter 
11 proceedings as a viable company.” (Elkem’s Mem. Supp. Mot. Pre- 
lim. Inj. at 7 n.17 (citing Farrell Aff. { 17).) Such a proposition is 
clearly too speculative to serve as the basis for a preliminary injunc- 
tion. Thus, the Court must reject Petitioners’ first argument. 


B. Issue Preclusion 


In their second argument, Petitioners allege that the ITC and De- 
fendant-Intervenors, as a result of the decision in AJMCOR, 23 CIT at 
__, 83 F. Supp. 2d at 1293, are precluded from litigating the issue of 
irreparable harm. The Court rejects this contention. A party is collat- 
erally estopped from litigating an issue only if: (1) the issue presented 
is identical to one adjudicated in a prior case; (2) the issue was raised 
and “actually litigated” in that prior case; (3) the previous determination 
of that issue was “necessary” to the judgment rendered in the prior 
case; and (4) the party precluded was “fully represented” in the prior 
action. Thomas v. Gen. Servs. Admin., 794 F.2d 661, 664 (Fed. Cir. 
1986); Am. Permac, Inc. v. United States, 16 CIT 672, 674, 800 F. 
Supp. 952, 954 (1992), aff'd, 996 F.2d 1236 (Fed. Cir. 1993) (unpublished 
table decision); see also Mother’s Rest., Inc. v. Mama’s Pizza, Inc.,723 
F.2d 1566, 1570-72 (Fed. Cir. 1983) (defining each requirement). 

The court in AJMCOR, however, made no determination with re- 
spect to irreparable injury, as this issue was not before it. The court’s 
conclusions in AIMCOR pertained to a motion for dissolution of the 
still existing preliminary injunction which enjoins the liquidation of 
entries of ferrosilicon from Venezuela. The domestic producers in 
AIMCOR, as the non-movants, did not, therefore, bear the burden of 
justifying maintenance of the injunction, i.e., they were not required 
to establish the existence of a threat of immediate irreparable harm, 
in order to prevent its dissolution. See AIMCOR, 23 CIT at __, 83 F. 
Supp. 2d at 1299. Consequently, the issues presented here neither 
are identical to those presented in AJMCOR nor were they “actually 
litigated” by the parties therein. See Cordis Corp. v. Medtronic, Inc., 
835 F.2d 859, 863 (Fed. Cir. 1987) (“If an issue was not litigated in a 
prior suit, obviously the doctrine of ‘issue preclusion’ cannot apply.”); 
Mother’s Rest., Inc., 723 F.2d at 1570; see also Am. Permac, 16 CIT at 
676 n.7, 800 F. Supp. at 956 n.7 (explaining that third requirement, 
that is, that previous determination of issue to be precluded was “nec- 
essary” to judgment rendered in prior case, cannot be met where 
prior court “merely decide[d] that issue collaterally or in dicta”). Equally 
clear is that Defendant-Intervenors were not fully represented in 
AIMCOR. Ferroven, the sole movant in AJMCOR and the sole pro- 
ducer of ferrosilicon from Venezuela, is the only defendant-interve- 
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nor herein (that is, of those who produce ferrosilicon) whose mer- 
chandise is currently enjoined from liquidation, and thus cannot be 
said to be the “virtual representative” of the other defendant-interve- 
nors. See Mother’s Rest., Inc., 732 F.2d at 1572. The ITC and Defen- 
dant-Intervenors, therefore, are not as a matter of law estopped from 
litigating the issue of irreparable harm. Thus, Petitioners’ second 
theory fails to establish a showing of irreparable harm. 


C. Alleged Deprivation of Constitutional Due Process 


Petitioners’ final assertion, which is set out but briefly in CC Met- 
als’ supporting memorandum, is that Petitioners have made a suffi- 
cient showing of irreparable harm merely by alleging a deprivation of 
a constitutional right. (CC Metals’ Mem. Supp. Mot. Prelim. Inj. at 
11-12.) However, as noted by the ITC (Def.’s Mem. Opp’n to Mot. 
Prelim. Inj. at 8),: 


[clases so holding . . . are almost entirely restricted to cases in- 
volving alleged infringements of free speech, association, privacy 
or other rights as to which temporary deprivation is viewed of 
such qualitative importance to be irremediable by any subsequent 
relief. .. . The alleged denial of procedural due process, without 
more, does not automatically trigger such a finding. 


Pub. Serv. Co. of N.H. v. Town of W. Newbury, 835 F.2d 380, 382 (1st 


Cir. 1987); see also Wagner v. Taylor, 836 F.2d 566, 577 n.76 (D.C. Cir. 
1987) (“[I]n cases involving a claim by movant of interference with 
protected freedoms or other constitutional rights, . . . the finding of 
irreparable injury cannot meaningfully be rested on a mere conten- 
tion of a litigant.”) (quoting Del. & Hudson Ry. v. United Transp. Union, 
450 F.2d 603, 619 (D.C. Cir.), cert. denied, 403 U.S. 911 (1971)); Ashland 
Oil, Inc. v. FTC, 409 F. Supp. 297, 307 (D.D.C.) (“[T]he required show- 
ing of irreparable injury is not eliminated simply by virtue of a claim 
alleging violation of statutory or constitutional rights.”), affd, 548 
F.2d 977 (D.C. Cir. 1976). As previously noted, CC Metals merely al- 
leges that the ITC violated the due process guarantees of the Fifth 
Amendment. Consequently, CC Metals’ allegation, without more, fails 
to trigger an automatic finding of irreparable harm.°® 

Thus, the Court concludes that Petitioners have failed to make a 
showing sufficient to carry their burden with respect to the crucial 
element of irreparable injury. Mindful, however, of the sliding scale 
analysis, the Court considers the remaining factors. 


° A violation of an identifiable constitutional right may constitute irreparable injury. Se 
CIT at 426, 795 F. Supp. at 435; see also Am. Ass’n of Exporters an 
United States, 751 F.2d 1239, 1250 (Fed. Cir. 19 
process clause must point to a‘ 


e Techsnabexport, 16 
1 Importers-Textile and Apparel Group 
85) (“Those seeking constitutional protection under the due 
imate claim of entitlement’ prior to any consideration of the Government’s 
However, CC Metals’ constitutional due process claims, to the extent they can be 
determined, are based on facts and arguments not yet fully developed and thus ca 


constitutional obligations.”) 


not be decided at this phase. 
Indeed, the “test is one of fundamental fairness in light of the total circumstances,” see Techsnabexport, 16 CIT 
at 428, 795 F. Supp. at 436 (quoting Barnhart v. United States Treas. Dep’t, 7 CIT 295, 303, 588 F. Supp. 1432, 1438 
(1984)), and the Court is not at this point in the litigation prepared to conclude that the due process afforded 
Petitioners was constitutionally unsound 
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II. Likelihood of Success on the Merits 


“The failure . . . to establish irreparable harm significantly raises 
the burden imposed on [plaintiff to prove a likelihood of success on 
the merits.” Shandong Huarong Gen. Group Corp. v. United States, 
24CIT__,__, 122 F. Supp. 2d 143, 148 (2000). Put differently, a mo- 
vant who fails to establish that the hardships weigh in its favor, i.e., 
that it is in danger of immediate irreparable harm, cannot satisfy its 
showing as to a likelihood of success on the merits by merely “rais[ing] 
questions going to the merits so serious, substantial, difficult and 
doubtful, as to make them a fair ground for litigation and thus for 
more deliberate investigation.” Am. Air Parcel Forwarding Co. v. 
United States, 1 CIT 293, 298, 515 F. Supp. 47, 52 (1981) (quoting 
Washington Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 
F.2d 841, 844 (D.C. Cir. 1977)); see also Ugine-Savoie Imphy v. United 
States,24CIT__,__,121 F Supp. 2d 684, 690 (2000). Plaintiffs’ com- 
plaints do, in fact, raise serious issues, including whether and in what 
manner the ITC may reconsider final material injury determinations, 
and whether the ITC’s findings on reconsideration are valid. None- 
theless, “[t]his is not a case where a decision in plaintiff[s’] favor on 
the merits can be predicted.” Chilean Nitrate, 11 CIT at 540. Thus, 
given the absence of a showing of irreparable injury, it would be “in- 
appropriate to resolve [these questions] . . . according to a likelihood 
of success on the merits standard.” Techsnabexport, 16 CIT at 429, 


795 F. Supp. at 437; see also Bomont, 10 CIT at 437, 638 F. Supp. at 
1340 (“[T]he court is not persuaded now that the plaintiff is so likely 
to succeed on the merits as to make the showing of irreparable harm 
a conceptual formality.”). 


Ill. The Public Interest 


Here, the public interest lies in “the fair and efficient operation of 
the antidumping laws, and this factor is in lock step with the merits.” 
Chilean Nitrate, 11 CIT at 540; see also Neenah, 24 CIT at __,86F. 
Supp. 2d at 1317 (stating that public interest is invariably best served 
by “ensuring that Commerce and the ITC comply with the law, and 
that they interpret and apply laws and regulations correctly”). While 
it is well settled that “the purpose of the antidumping and 
countervailing duty scheme is to ‘equalize competitive conditions’ 
between exporters and a domestic industry,” Chr. Bjelland Seafoods 
A/S v. United States, 16 CIT 945, 953 (1992) (citing Natl Knitwear & 
Sportswear Ass’n v. United States, 15 CIT 548, 558, 779 F. Supp. 1364, 
1372 (1991)), it is impossible to determine whether the relief requested 
would effect this public policy, t.e., whether the non-assessment of 
duties would in fact “level the playing field.” In addition, the potential 
consumer harm associated with the suspension of liquidation is a 
substantial concern that must be taken into account in this inquiry. 
Cf Am. Hosp. Supply Corp. v. Hosp. Prods., Ltd., 780 F.2d 589, 601 
(7th Cir. 1986) (noting the possible harm to non-parties, “the ultimate 
purchasers”). Consequently, as the issues to be litigated are “extremely 





CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 14, APRIL 4, 2001 
56 


complicated and of great importance to all of the parties, sovereign 
and otherwise,” Techsnabexport, 16 CIT at 429, 795 F. Supp. at 437, 
the Court concludes that the public interest would be better served 
by maintenance of the status quo pending a conclusive resolution of 
the merits. See Nat’l Hand Tool, 14 CIT at 66; Associated Dry Goods 
Corp. v. United States, 1 CIT 306, 311, 515 F. Supp. 775, 780 (1981). 


IV. Balance of the Hardships 


With respect to the relative hardships on the parties, the economic 
hardship that may be borne by Petitioners as a result of price compe- 
tition, in the absence of the requested relief, is balanced by the hard- 
ship that may be borne by Defendant-Intervenors as a result of the 
price uncertainty caused by a stay of liquidation. Cf Timken, 11 CIT 
at 509, 666 F. Supp. at 1561 (noting, in its discussion of balance of 
hardships, the “uncertainty to the importers and independent busi- 
nesses as to the ultimate price of the goods” that would result from 
grant of injunction against termination of suspension of liquidation, 
i.e., the continued suspension of liquidation); see also Algoma Steel 
Corp. v. United States, 12 CIT 802, 806, 696 F. Supp. 656, 660 (1988) 
(discussing congressional “concern regarding the ‘commercial uncer- 
tainty related to the suspension of liquidation,” as expressed in legis- 
lative history of Trade Agreements Act of 1979). The hardships do not, 
therefore, favor Petitioners. See Techsnabexport, 16 CIT at 429, 795 
F. Supp. at 437 (“As plaintiffs have the burden on this issue, the hard- 
ships are presumed to balance.”). 


CONCLUSION 
Thus, for all of the foregoing reasons, the Court finds that Petition- 
ers have failed to meet their burden with respect to each of the four 
prongs of the test for preliminary injunctive relief. Accordingly, Peti- 
tioners’ motions for preliminary injunctions are denied. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 01-31) 


ALLIED TUBE AND CONDUIT CorpP., PLAINTIFF U. UNITED STATES, DEFENDANT, 
AND SAHA THAI STEEL PIPE Co., LTD., ET AL., DEFENDANT-INTERVENORS 


Court No. 99—11-—00715 


(Dated March 22, 2001) 


JUDGMENT 

Restanli, Judge: As the Commerce Department agrees that its origi- 
nal drawback calculation was in error and neither the petitioner nor 
the respondent has commented on the recalculation, and as the court 
has sustained the Department’s date of sale methodology in Slip Op. 
01-3 (January 18, 2001) issued in this matter, the final antidumping 
duty determination Certain Welded Carbon Steel Pipes and Tubes from 
Thailand, 64 Fed. Reg. 56,759 (Dept. Comm 1999) is affirmed as 
amended by the results after remand published on February 27, 2001. 
Accordingly, the final weight-averaged marginfor the period March 1, 
1997, through February 28, 1998, for Saha Thai Steel Pipe Company, 
Inc. is 9.84%. 
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